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You Cannot Afford 
‘To Jeopardize Your 
Professional Reputation 


( yood advice is the lawyer’s stock-in-trade. 
His clients rely upon his good judgment. 


@QIt is doubly important, therefore, to specify 
corporate suretyship when bonds are necessary. 


qFor, by so doing, costly delays and embar- 
rassing complications will be avoided. 


Aétna Court and 
Fiduciary Bonds 


Are Acceptable In Any Court- 
Federal, State or County. 


ETI 


Your Local #tna-izer Is Ready 
lo Give Prompt, Efficient Service. 


AETNA CASUALTY and SURETY COMPANY 


Affiliated with 
Etna Life Insurance Company 


Standard Fire Insurance Co. Automobile Insurance Co. 
of Hartford, Connecticut 


The Strongest Multiple Line Insurance Organization In The World 
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United States Compiled Statutes 


—— a 


Compact Edition 


and 
1925 Cumulative Supplement 
Absolutely Down to Date 














Coy Sea 


Order Form for Compact Edition and 1925 Supplement 


WEST PUBLISHING CO.,, St. Paul, Minn. 


On acceptance of this order, send me U. S. Compiled Statutes, Compact Edition 1918 
and 1925 Supplement, two volumes, buckram binding, at $15.00 delivered. 


[] Charge to my acct. Name.... 


| Cash herewith Address... 
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Unknown and Missing 


Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W. C. COX & COMPANY 


Federal Reserve Bank Bidg., 
CHICAGO 








Why Every Lawyer Needs 
This New Indexed Bible 


He needs it because of its practical 
helpfulness in the practice of his profes- 
sion. 

No other Bible is so well arranged for 
the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located. 


What Prominent Lawyers Say 


Revelation in its thoroughness” om Pogo. a 
of Stockton, Calif., and he adds book 





He 





and wei] arranged volume.” 


Likes it Best of All 
. Pratt, Attorney, Fairfield, Als., 
I have several Bibles but nd yours 


“Best isswe | Have Ever Seen” 
judge W. L. Grown, London, Ky., “1 
have used the New Indexed Bible, as 


the one I 
very helpful +4 lawyer law as well as in private life It is 
as all the laws of Moses and the the best issue of the Bible I have 
Prophets have been codified.” over seen.” 
“Surely the Bible fer the Lawyer A Time Saver 


41. © 8B. Brown, Judge Ctreuit Court, 
Jefferson Co., Ala, “I value the New 
Indexed Bible above everything | I have 


ever seon. It is a time saver. 


Special Lawyer's Edition—Only $7.50 


Sant & lee ae > in harmony with other books in your lew library; 
nearly i yay tay of special helps. The completeness of this 
Bible and the simplicity of CX arrangement will surprise and delight you. 
fearh Gnd it a wendartal aslp in pour 

Bend today. 


ealy $7.50 for a copy our money back if you are sot more 


Buxton-Westerman Co. 


2i West Elm 8 Dept. 65 Chicage, 18. 

































NEVADA CORPORATIONS 





The present Nevada Corporation Act, which became effective 


March 31, 1925, contains all the 


corporations in the organization and conduct of their business. 


desire to notify the bar of the c 


provisions and to assist them in ascertaining its many advantages. 


Complete information and data furnished attorneys upon 


request to the home office of 
NEVADA AGENCY AN 


or at the offices of its counsel, viz: 


New York: 


Waker Jeffrey Carlin, 
2 Rector St.. New York 


Cleveland: 


Bulkiey, Hauxhurst, Jamison & 


CHENEY BUILDING 






“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


NEVADA AGENCY AND TRUST COMPANY 


Organised 1963 


provisions generally desired by 
We 


ountry, generally, of its liberal 


D TRUST COMPANY 


San Francisco: Reno: 
Heller, Ehrman, White & Hoyt, Norcross, Cheney & H 
Cheney Building, Rew, Nev 








RENO, NEVADA 
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WHEN 
PERMANENCE MEANS 
MONEY 


z 


In 1896 John Smith had an appraisal made of his 
warehouse. Q In 1924, twenty-eight years later, the 
building burned down. The appraisal also burned. 
Q, The appraisal organization had their copy—plans, 
specifications, quantities of materials, labor, etc. — in 
their vault. They gave him the present cost of the 
warehouse. He used it as a basis for settlement of 
his fire loss. G, He was glad the appraisal organization 
was still in business. Q Stability and permanence 
are as essential in an appraisal organization as in an 
insurance company. 


THE AMERICAN APPRAISAL COMPANY 


A NATIONAL ORGANIZATION 
MILWAUKEE 


A MEASURE OF COMPARATIVE DESIRABILITY 
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Federal Court Cases Double in Ten Years: 


125,000 Filed inYear and 162,000 Pending 


(From the New York Times—June 13, 1925) 
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Are you equipped for Federal practice ? 
You should have 


Federal Statutes Annotated 


Up to date in 19 vols., Price $7.50 per volume 
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Loveland’s Forms of Federal Practice 


and Procedure 
3 large volumes, Price $25.00 
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Hopkins’ Federal Equity Rules, 
Annotated 


Fifth Edition 1924, Price $4.50 
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Thorpe’s Federal Departmental 


Organization and Practice 
Just published. Price $12.00 
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Send your orders for same to 


EDWARD THOMPSON COMPANY 


NORTHPORT, NEW YORK 
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D. Durrie.p, President, Home Orrice, Newark. N. J. 
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Are you going to carry yourself at sixty 
or have The Prudential Insurance Company do it ? 


The Prudential Insurance Co. of America 
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A limited printing of the famous 


Lawyers’ Edition of U. S. Reports 


is available 


At A Popular Price 


as announced in the October number of this Journal 


For Immediate Delivery 











1. Annotations appended to reported cases 
showing bearing of other decisiuns on the 
same points—the original and exclusive edi- 
torial notes which have made L. ed. the most 
used and useful set of U. S. Reports. 


2. Exhaustive headnotes prepared by our 
skilled case-analysts. 


3. Epitomized briefs of counsel where help- 
ful. These are important as showing the basis 
of contention of opposing counsel. 


4. The well-known “Co-op” Digest of U. S. 
Reports which indexes every point in every 
decision of the Supreme Court. It contains 
parallel references to the single volume edition 
and the Supreme Court Reporter; a Table of 
Cases Affirmed or Reversed; Statutes, Con- 
stitutions, Proclamations and Treaties Con- 
strued; Rules and Orders of the Court; and an 
index to the annotations in L. ed. 


When you buy.a set of | 
U.S. Reports you buy for | 
your professional lifetime, | 
and it pays to buy the 
best—the utmost in serv- 
ice. | 


The Lawyers’ Edition 
has long been recognized 
as the “Service Set” of 
U. S. Reports, because in 
addition to fully reporting 
every case it includes sev- 
eral special service features. 


QMAACSH>S mM MO<Amwn > Qmuyn 











Other Specifications 


. Every decision of the U. S. Supreme Court from its beginning down to and in- 


cluding the 1924-25 term (vols. 1-268) fully reported. 


. The entire 268 volumes reprinted from regular L. ed. plates in 39 books by the 


use of a thin paper of great opacity and durability. Binding of standard Co-op 
buckram with gold stamped labels. 


. Marginal paging by which either the single volume citation or the L. ed. cita- 


tion of any case may be given. 


. The whole set occupies 9% linear feet or 314 standard bookcase units. 


Full Sets Available for Prompt Delivery—No Waiting 
For Prices and Terms Write to 


The Lawyers Co-operative Publishing Company 
Rochester, N. Y. 


In New York City : : : : : 150 Nassau Street 
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FLORIDA 


an Incorporating State? 


N drafting the new Florida Corporation 
Law some of the most desirable pro- 
visions are apparently taken from the 
laws of each of the so-called incorporating 
states; as a result Florida offers to certain 
business interests a most attractive state 
within which to incorporate. 
In comparison with Delaware, the Florida 
organization tax is higher on all companies 
in which the authorized capital stock is to 
consist of par value shares. But when a 
corporation has shares without par value 
and the number authorized exceeds 150,000 
shares, the Florida tax is less. A company 
with an authorized capital stock of one mil- 
lion shares of no nominal or par value 
would pay an organization tax in Delaware 
of $5,100.00, in Maryland of $2,700.00, but 
only $1,682.50 in Florida. The annual tax 
on such a company would be $2,525 in 
Delaware, $2,500 in Maryland where entire 
capital is issued, and nothing in Florida. 
Florida’s higher organization tax on par 
value share corporations is partly offset by 
the fact that it assesses no annual franchise 
tax, while Delaware and Maryland do. 
Upon request we shall be glad 
to forward a copy of the new 
Corporation Law, State of 
Florida. 
WE HAVE JUST PUBLISHED a valu- 
able set of charts showing how the incor- 
porating laws of the eight principal in- 
corporating states compare, in respect to 
taxes and reports, requirements, powers, 
capital stock provisions and other vital 
features. A great aid in choosing state of 


incorporation 

We shall be glad to forward a 

set of these Comparative Charts 

fo attorneys. 
Prentice-Hall is completely equipped to assist attor- 
neys in choosing the state best suited to the incor- 
porating requirements of a proposed corporation, 
and to attend to all the details of organization, 
qualifying and maintenance of corporations in every 
state. Inquiries invited from attorneys. 

oupon below for copies of these 
useful publications. 


PRENTICE-HALL, Inc. 


Executive Offices —70 Fifth Avenue, New York 


BRANCH OFFICES—Continental & Com’l Bank 
Bldg., Chicago, IIL; Van Nuys Blidg., Los Angeles; 
Munsey Bldg., Washington, D. C.; Dover, Dela- 
ware; Centennial Bldg., Tallahassee, Fia., and other 
cities. 











PRENTICE-HALL, Inc., 70 Fifth Avenue, New York. 


In accordance with your offer you may send (no cost) a 


py of 
© Corporation Laws of Florida. 
CO Comparative Charts. 
Name 
rm... «ae nthe 
Address . pinta shlteen <inienieaiiiaaiaalia 
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SEARCH and SEIZURE 


THE LAW—BRIEFS and FORMS 


A Comprehensive and Thorough Treatment of the 
Law of Search end Seizure 


WITHOUT WARRANT as well as 
UNDER A SEARCH WARRANT 


By ASHER L. CORNELIUS 
of the Detroit Bar 


This work was written by a lawyer who has been 
engaged in the active practice of law for more than 
twenty years and who has made a specialty of the 


subject of Search and Seizure. 


It covers exhaustively all questions on every phase 
of the subject arising under the State and National 
Prohibition Laws and in addition thereto all questions 
with relation to Narcotics, Carrying of Concealed 
Weapons and the Seizure and Deportation of Aliens. 


Points to Consider 


CORNELIUS on SEARCH and SEIZURE has been written by 
and discusses the 


a lawyer en in the active practice of law 
sodas whic aubens the lawyer. 


It is the last work on the subject—cites and discusses hundreds 


of cases not contained or discussed in any other work. 


Cites and discusses more than three times as many cases and 
has more than three times as many pages on Search and Seizure 


than any work yet 


It contains exhaustive briefs on more than 300 subjects relating 


to Search and Seizure. 


Discusses and Briefs more than 100 subjects not discussed or 


even touched upon by any other book. 


Contains such « s excerpts from all the important cases that 
be cows & axgye with complete working briefs without looking 
elsewhere 


A General Survey of 
given in a si 
one section know 
warrant. 


It is invaluable to every lawyer even though he may 


search warrant proceedings is 


Every practitioner regardiess of what the bulk of his practice 


may be is at times called upon to defend one of his regular clients 
such a comprehensive sect 
hour’s notice to properly 


«— 
Covers Exhaustively All Questions 
Arising Under the 


STATE AND NATIONAL 
PROHIBITION LAWS 


Also Search and Seizure With Relation to 
——NARCOTICS—— 


CARRYING of CONCEALED WEAPONS 
and THE SEIZURE and DEPORTATION 





of ALIENS 

THE BOBBS-MERRILL COMPANY, 

Indianapolis 
Send me CORNELIUS on SEARCH and me 
One Volume, Flexible Binding. ................. $10.00 
PEO ins én chan Perendacn cedecassnned obtett ues cent 
PRR re Ee ary hay che lings ccs ea ee 
DS csi Sct hicds City 


defects in 
section so that the practitioner may read this 
where to look for defects in the search 
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THE PROFESSIONAL IDEALS 
OF THE LAWYER 


A STUDY OF LEGAL ETHICS 


BY 
HENRY WYNANS JESSUP, M.A., J.D. 

















A text book for Law Students. 
A guide for Grievance Committees. 

A help to Professors in Law Schools. 

A handbook for the Practicing Attorney. 
With Analytical Index 








OUTLINE OF CONTENTS 






INTRODUCTION BY CHARLES A. BOSTON 
Chairman of the “Ethics Clinic” 










PREFACE BY THE AUTHOR 
Discussion in form of questions raised by 
the students, with answers citing authorities 







Examples of Questions Discussed 


What is a profession? 

How is it different from business? 

What is practice of the law? 

What is meant by Legal Ethics? 

How is the lawyer’s duty to the Court violated? 

For what conduct may a lawyer be disbarred? 

Are these canons of general acceptance? 

Is, then, the propriety of professional conduct, in 
given circumstances, a debatable question? 

What is his relationship to his fellow lawyers? 

How should a Committee on Professional Ethics 
organize its work? 






































exclusively first-class Santa How should a Committee on Grievances or Dis- : 
Fe “all the way’’— the cipline function? E 
shortest route between The text also includes i 
Chicago and California — Canons of Professional Ethics, with annotation 5 
through a sunny, scenic citations of Century and Decennial Digests. 
wonderland. Canons of Judiciary Ethics. 
Fred Harvey through dining car Moot questions under each for class discussion. § 
—another exclusive feature. —— Hale’s Rules, and Hoffman’s Reso- 
Through Pullman via Grand 232 questions and answers passed upon by Com- A 
anyon National Park. mittee on Professional Ethics of N. Law- * 
Cc National Park Prof 1E f N. Y. Co. ; 
5 daily trains to California on yers’ Association. t 
The Santa Fe. Reprint of same committee’s summary of causes i 





for discipline of lawyers in New York, from the 
earliest days. 













Price $5.00, Flexible Binding 


1925 


iW. J. Black, Passenger Traffic cen 
‘ Santa Fe System Lines PUBLISHED BY 


‘ 1285 Railway Exchange, Chicago, Illinois 
ool Santa Fe picture-folders of winter trip to : G. A. JE N NI N G S C O. , I nc. 
150 NASSAU ST., NEW YORK CITY 
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CHICAGO TITLE & TRUST COMPANY 








69 West Washington Street, Chicago, III. 
Assets Over $25,000,000 No Demand Liabilities 





CHICAGO TITLE & TRUST COMPANY 


Announces 


VOLUNTARY addition to the present legal safeguards 
surrounding trust investments; and the founding for 
that purpose, of a $2,000,000 Special Reserve Fund. 


This reserve protects against any loss occasioned by the 
failure of prompt payment of maturing principal or interest 
on a trust investment made in our sole discretion. 


The nature and extent of such protection are set out in a 


DECLARATION OF TRUST available on request. 


Harrison B. Riley 
President 














A WORK THAT HAS BEEN ACCEPTED BY THE 
COURTS OF ALL STATES, as an authoritative state- 
ment of the principles set forth, and one that has had an 
important effect in shaping the growth and development 


the law 








Pomeroy on 
Specific Performance of Contracts 


THIRD EDITION, 1926 


The increase of land walues in the United States, 
within the last twenty years, has caused a tremen- 
dous amount of litigation, and a majority of these 
cases have been on questions of Specific Performance. 


The principles as set forth by the author have been 


applied under a variety of circumstances so great that 

1918 Professor Pomeroy began the seven years’ 
task of preparing this New Third Edition of Speciric 
PERFORMANCE, to show the application of the equitable 


nciples, under present-day conditions. 


With his characteristic painstaking care, Professor 
Pomeroy set out to prepare for this by reading the 
lecisions on Specific Performance, in every volume 
of the State and Federal Reports down to the present 
date 

The result is this Third Edition, combining with the 


lucid and authoritative treatment of the text the deci- 
sions of State and Federal courts to date. 


ORDER FORM. 04 
Send me POMEROY ON SPECIFIC PERFORMANCE OF CONTRACTS, 
Third Edition, 1926, for which I agree to pay $15.00. 


BANKS & COMPANY, 
Law Book Publishers, 
ALBANY, N. Y¥ 








THE , 
DELAWARE CORPORATION LAW 
COMPLETELY ANNOTATED 


by 


ROBERT PENINGTON 
of the New York and Delaware Bar 


with a 


FOREWORD 
by 


CHAS. A. BOSTON 
of the New York Bar 


A guide book for lawyers in the organization 
and management of Delaware Corporations includ- 
ing the complete amended Corporation Law to 
date with exhaustive annotations. 

Foreign Corporations, Franchise Taxes and Re- 
ceiverships are fully treated. Complete sets of 
Corporation and Receivership Forms also aid in 
making this the most valuable book ever issued 
on this subject. 

Always down to date with Annual Supplements 
that go into the back of the book. 


Completely Indexed and bound in fabrikoid 





Price $10 including first year’s Supplement 
Published by 
CLARK BOARDMAN CO., LTD. 


Lew Publishers and Dealers 
31-33 Park Place - - New York, N. Y. 



























AMERICAN Bar ASSOCIATION JOURNAL 

















, i 
4 
4 
a 
5 


| Che Maryland Casualty Company 
Wishes Bou 
Q Merry Christmas and 
Q Prosperous New Year 
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As in Delaware, So in Other States 


The fact is now quite generally recog- 
nized in the legal profession that the offices 
of The Corporation Trust Company at Wil- 
mington, Delaware, constitute the largest, 
best equipped and most effective organiza- 
tion in that state devoted to handling for 
counsel all matters of incorporation and 
representation in Delaware; that most of 
the important incorporations under the 
Delaware law are handled by counsel 
through this company; that any matter of 
Delaware incorporation may be entrusted 
to this company with complete confidence. 


But it should not be overlooked that the 


same high character of service rendered to 
counsel in Delaware incorporations is also 
rendered by The Corporation Trust Com- 
pany in incorporation in any other state of 
the United States, or in any territory, or in 
any province of Canada; and that the same 
high character of service rendered in incor- 
poration and representation —in Delaware 
or any other jurisdiction —is also rendered 
by this company in qualification as a foreign 
corporation in any jurisdiction. 

COMPLETENESS of its facilities is a dis- 
tinguishing feature of The Corporation 
Trust Company’s services to lawyers in all 
corporation matters. 


THE CORPORATION TRUST COMPANY 
120 Broadway, New York 
A fixated with 
The Corporation Trust Companp Spstem 
18 Exchange Place, Jersey City 


Chicago, 112 W. Adams Street Washingtoa, 
Pittsburgh. Oliver Bidg le A 

Cleveland, Guardian © at 
Kaness City, Scarrits 


dg. 
Portland, Me. 281 St. John St. 





Colorado 
Fes Et me 


Minneapolis Security Bias 
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THE FOREMOST 
American Ruling Cases 


Are the United States Supreme Court Decisions 


The Most Valuable and Exhaustive 


Annotations to United States Reports 


are contained in the 


BRIEFS OF COUNSEL 


In the Official Edition 


United States Supreme Court Reports 
OFFICIAL EDITION REPRINTS 
A Verbatim Reprint of Every Supreme Court Decision 
Photographically Reproduced on Bible Paper, Word for Word, Line for Line, 
Page for Page. Legible Print from New Plates. Official Pagination —wWNot 
“Star Paged.”’? Law Buckram. 
( y 4 
| 99 Cents Per Volume 
. . , | 
Think of This: } 268 Volumes (Complete to Date) 
| $265" For Complete Set 


(Present price $679.00 for official set) 


) 30 Compact Books 
T2. . 2 f | 
Visualize This ! AY, Feet of Space 


—_= (40 feet for regular edition) 


{ 2 Sectional Book Case Units 

































This is the only reprint of the Official Edition. Do not Confuse 
it with any Cheap Edition of Unofficial Reports. 


CAUTION! 





121 Years of Honest Service to the Bar of America is Your Safeguard 


Beware of “Imitators’’! 


ORDER TODAY 


The Banks Law Publishing Company 


Oldest Law Book House in America 20 Vesey Street, New York, N. Y. 


The Baldwin Law Book Company 


1501 EUCLID AVENUE CLEVELAND, OHIO 
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The Legislative Program and Other Matters 


HE Congressional legislative program of the 
American Bar Association was considered at 
meeting of the Committee on Jurisprudence and 
iw Reform held in Chicago on November 28, and 

1 sub-committee was appointed charged with the 
pecial duty urging the passage of certain ap- 
yved bills and the rejection of one disapproved 
easure Pre ent Chester I. Long, of the Asso- 
iation, made t Committee a talk about its work. 
in the same te the American Citizenship Com- 
mittee also met in Chicago and considered its pro- 
gram, which includes close co-operation with the 


in dealing with the naturaliza- 


he meeting of sub-committees of 


he Executive Committee on “Scope and Plan” of 
e organi and on “Survey of the Methods of 
eration of the American Bar Association” at the 
me time helped to make the day one of special 
ociation activity. Brief notices of these meet- 


Jurisprudence and Law Reform 


Ta Committee on Jurisprudence and Law Re- 
form met in response to a call by Chairman 


enry W ift. It began by selecting Hon. Paul 
wwland, of Cleveland, as secretary. The Commit- 
e decid ontinue to employ the services of 
Congr nal Information Bureau, as a means 
eeping touch with pending legislation which 
Bar Association is favoring or opposing. Presi- 


t Chest Long, of the Association, then ad- 
ressed the Committee on matters connected with 
work during the coming year, after which the 
ymmittee authorized the Chairman to appoint a 
committee of five, in addition to himself as chair- 


to appear before the committees of Congress 
in advocacy of, or in opposition to, 
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pending bills, in accordance with instructions from 
the American Bar Association. 

He thereupon appointed the following as members of 
this Committee: Messrs. Reeves T. Strickland of 
Washington, D. C., George E. Beers of New Haven, 
Conn., Merrill Moores, M. C., of Indianapolis, Ind., 
William Hunter of Tampa, Fla., and William L. 
Ransom of New York City. The bills which this 
sub-committee will urge on Congress are those 
providing for Declaratory Judgments, Furnishing 
of Official Stenographers, the Enforcement of 
Treaty Rights by Aliens, Simplifying Procedure in 
Federal Courts on Appeals, and a measure dealing 
with Deprivation of Civil Rights in Misdemeanor 
Cases where the sentence is less than one year. The 
bill which the sub-committee will oppose is the 
Carroway measure, limiting the power of federal 
judges in the conduct of jury trials. 

The Chairman, on authorization of the Commit- 
tee, appointed Edmund F. Trabue, Roland S. 
Morris, Jesse A. Miller, Wm. V. Hodges and Na- 
than W. MacChesney a sub-committee to consider 
certain resolutions of Mr. Charles C. Burlingham, 
of New York, relating to the readjustment of the 
Districts of the Federal Courts of Appeal, etc., and 
to report on the subject to the full Committee at 
its next meeting. The Chairman also appointed 
another sub-committee consisting of Messrs Paul 
Howland, Edson R. Sunderland and Nathan W. 
MacChesney to consider the subject of expert 
testimony in general and report back to the full 
Committee at its next meeting the results of its 
investigation, together with such recommendations 
as it may deem proper to submit. The Chairman 
will be ex-officio a member of each sub-committee. 

The following members of the Committee were 
present: Henry W. Taft, Chairman, New York 
City; Nathan Wm. MacChesney, Chicago, IIl.; 
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William Hunter, Tampa, Fla.; Merrill Moores, M. 
C., Washington, D. C.; George E. Beers, New 
Haven, Conn.; Paul Howland, Cleveland, Ohio; 
Jesse A. Miller, Des Moines, Iowa; Edmund F. 
Trabue, Louisvilie, Ky.; Stephen H. Allen, Topeka, 
Kans.; Roland S. Morris, Philadelphia, Pa.; Wil- 
liam V. Hodges, Denver, Colo.; Edson R. Sunder- 
land, Ann Arbor, Mich., and Reeves T. Strickland, 
Washington, D. C. 


American Citizenship 

HE Committee on American Citizenship met 

on call of Hon. F. Dumont Smith, Chairman, 
with the following members present: Dan W. 
Simms, Indiana; T. J. Norton, Illinois; Charles H. 
Matson, Nebraska. The Committee approved the 
idea of continuing the printing of the Vest-Pocket 
Edition of the Declaration of Independence and 
Constitution, with an introduction directing atten- 
tion to important points of our system, such as the 
dual form of government, the written constitution, 
the function of the Supreme Court, etc. This vest- 
pocket edition was originally gotten out by a pub- 
lisher in Wilmington, Delaware, at the suggestion 
of Hon. Josiah Marvel, then Chairman of the Com- 
mittee, but without an introduction. It is planned 
to send sample copies to every law school and to 
furnish the pamphlet at a price sufficient to defray 
the cost of printing and mailing. The Committee 
also decided to continue printing in a slightly re- 
vised form the “Story of the Constitution,” hereto- 
fore issued. For Washington’s Birthday the Com- 


mittee expects to get out a pamphlet entitled “The 
Real George Washington.” 

Continuing the radio method of publicity insti- 
tuted by former Chairman Marvel, the Committee 
will organize, through local committees, for a 
notable broadcasting program during Constitution 
Week. There is a Citizenship Committee in every 
state, and over eight hundred members are now 
affiliated with the American Bar Association Com 
mittee. It is planned to organize each broadcasting 
district as a separate unit and to have a twelve 
minute speech on the Constitution every night for 
the seven nights of Constitution Week, by a 
speaker of local prominence. The series of speeches 
will be planned so as to furnish a continued and 
complete story of the Constitution, the first address 
being on the critical period of American history 
The present Committee’s radio activities will be 
confined to “Constitution week.” 

The Committee will carry on its work in con 
nection with naturalization in close alliance with 
the American Legion, with which organization a 
co-operative arrangement has been reached. The 
Legion Post in every community will examine in 
advance the list of applications for naturalization 
for the purpose of discovering slackers, anarchists 
and other undesirable characters, and of notifying 
the courts. After the list has thus been purged, it 
is planned to organize night schools in every com 
munity where the situation warrants it, for the 
purpose of teaching worthy applicants the funda- 
mentals of our form of government, and for such 
instruction lawyers of the same foreign descent as 
the applicants will be employed, as far as prac 
ticable. 
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‘Methods of 


Sub-( 


‘Short Ballot 


eyenne, Wyo., 


CURRENT EVENTS 





Operation’ and “Scope and Plan’’ 


mittee of the Executive Commit- 


Survey of Methods of ¢ )peration of 


Association” met, with Chairman 

an of New York, and William C. 
present. The Sub 

red with Secretary MacCracken, 
and others as to the possibility 
expense and improvement in facillt- 
joint offices for the Secretary and 
nspected certain office space which 
in this connection. Another Sub- 

e Executive Committee, that on 
met at the same time. Chairman 
wn of Illinois, and Amasa C. Paul 
nsidered the problems 
connection with the overlap- 
certain of the Association’s com- 
lent Chester 1. Long and Secretary 
k part in the conference. It was 
nother meeting at Los Angeles at 
meeting of the Executive Commit- 


S 


various 


6 
ses by President Long, Mr. Henry 
\. Miller, at a luncheon of 
Association in the quarters of the 
\ssociation on Nov. 27, and an ad 
lent Long at the annual banquet 
llinois Association in honor of the 
State Supreme Bench, on the even- 
constituted another aspect of the 
vities that deserves mention 


}esst 


and Judicial Reorganization in 
y 
New York 
on November 3 in New York, 
rtant Constitutional amendments 
The first, 


e ad briefly known as “The 
t Ba mendment,” abolishes the Constitu 
ul office Secretary State, State Treasurer, 
e Eng and Surveyor, Superintendent of 
c W , Superintendent of State Prisons, the 
ul Be mmissioner of the Land Office and 
~ é of the Canal Fund, and establishes 
nty civil departments of the state government 
¢ the es made familiar by reorganization 
Illinois and other states. 
\ not thing in connection with the passage 
s Al lIment was the creation by agreement 
rty legislative leaders of a Non-Partisan State 
g Commission which includes fifty- 
sting) ed citizens in all parts of the state, 
arious litical affiliations, for the purpose of 
g under which this Amendment can 
he reduction of more than one hun- 
) state departments to twenty. Hon. 
rles E. Hughes was unanimously chosen chair- 
n of this Commission, and in his remarks at the 
zation meeting of the body he stressed the 


; wmit 
‘Or a unit 


ed effort on the part of the mem- 


rs of the Commission. Sub-Committees have been 


yinted dealing with various aspects of the work. 
general committee will act as an executive com- 
ttee, or a committee of direction and co-ordina- 


n, composed 
> chairmen of 


of Chairman Hughes ex-officio and 
the committees, as follows: Charles 


E. Hughes, Chairman; Nicholas Murray Butler, 
John W. Davis, James P. Holland, H. Edmund 
Machold, Nathan L. Miller, John Lord O'Brian 
Morgan J. O’Brien, B. B. Odell, William Church 
Osborn, Alfred R. Page, Henry L. Stimson, Arthur 
E. Sutherland, Harry Walker, Charles S. Whitman 
and George W. Wickersham. 

The Judiciary Amendment attacks the problem 
of delay and expense to litigants by authorizing all 
Appellate Courts in case of reversal to render final 
judgment as justice may require, thus avoiding 
the necessity for new trials; by authorizing an 
appeal direct to the Court of Appeals in cases 
where the only question involved is the constitu- 
tionality of a statute; by vesting power in the 
Court of Appeals to designate a Justice of the 
Supreme Court to act in case of the temporary 
absence or inability to serve of any Appeals judge ; 
by extending the jurisdiction of the City Court of 
the City of New York to the whole of the Greate: 
City, and increasing the jurisdictional amount from 
two to three thousand dollars, in order to relieve 
part of the calendar congestion in the Supreme 
Court in the First and Second Departments; by 
confining the jurisdiction of the County Courts in 
the counties of Kings, Bronx, Queens and Rich- 
mond to criminal cases, thus preventing the un 
satisfactory commingling of criminal and civil 
cases in one court in densely populated districts, 
with a consequent tendency on the part of litigants 
to divert civil cases to the already over-crowded 
trial calendars of the Supreme Court. 

The Amendment also contains provisions clari 
fying and rendering more definite the jurisdiction 
of the Court of Appeals, the existing provisions 
relating to the Supreme Court and Appellate Divi 
sion, and the existing constitutional provisions re 
lating to Surrogates’ Courts. It also confirms the 
authority to create Appellate Terms in the First 
and Second Departments; increases jurisdictional 
amount of claims in County Courts from two to 
three thousand dollars and extends their jurisdic- 
tion to actions against non-residents having busi- 
ness office within the county; recognizes the Court 
of General Sessions for the City and County of 
New York as a constitutional court; repeals con- 
stitutional provision that no unanimous decision 
of an Appellate Division that there is evidence 
supporting or tending to sustain a finding of fact 
or a verdict not directed by the Court, shall be re- 
viewable by the Court of Appeals,—which pro- 
vision has frequently resulted in denying a review 
of what is essentially a crucial question of law, 
namely, whether there is any evidence whatever 
to support the findings or verdict; makes certain 
provisions with regard to the number and com- 
pensation of certain judges, and requires the legis- 
lature to provide for the compilation and publica- 
tion annually of .the criminal and civil judicial 
statistics of the state. 


Contributions 


The articles and letters contributed to the 
JourNnaL are signed with the names or initials of 
the writers, and the Board of Editors assumes no 
responsibility for the opinions therein, beyond ex- 
pressing the view, by the fact of publication, that 
the subjects treated are worth the attention of the 
profession. 












AMERICAN Bar ASSOCIATION JOURNAL 








Vebienrnnsiee 


Birdseye Form Book 


ppsneeh ene! aes For Lawyers—Law Students—Banks, etc. 





. Aer 


Wad “The Most Important Pedagogical Advance Since Langdell” 


MANUAL 


SUBSTANTIVE LAW 
FORMS 


A SCIENTIFIC COLLECTION OF COMMON LAW AND MODERN 
LEGAL AND BUSINESS FORMS FOR STUDENTS OF THE 
LAW, DESIGNED TO TEACH THE BEST CRAFTSMAN- 
SHIP AS EMBODIED IN THE FINEST EXAMPLES 
OF LEGAL ENGLISH 


WITH 
COPIOUS NOTES UPON THEIR COMMON LAW ORIGIN 
AND PRESENT BUSINESS APPLICATIONS AND 
AN EXHAUSTIVE DIGEST-INDEX 


The First Complete Textbook of 
Substantive Law Forms 
Ever Published 


“With your book * * * a new era ought to open in the 
capacity of the law school to prepare a student directly for 
practice.”—Dean John H. Wigmore. 








By 
CLARENCE F. BIRDSEYE 


AUTHOR OF CLERKS’ AND CONVEYANCERS’ ASSISTANT, ENCYCLO- 
PEDIA OF GENERAL BUSINESS AND LEGAL FORMS, 
INDIVIDUAL TRAINING IN OUR COLLEGES, THE 
REORGANIZATION IN OUR COLLEGES, 

ETC., ETC., ETC. 


If you are a law school instructor, ask us to send a copy of this 
very important book to you for examination. 











Vo STAY PASSER SAY PATON EINE DAS SASH NPA Wha Ae aA RARM SAAR EAGER AAU RAZ WRAL ANAM" RAAMRARUERS WRAL MRNA RNA TENG EV RS 


BAKER,VOORHIS 8 CO.’ 
45 JOHN ST.~ ~ ~NEW YORK 


~~ 




















ae. | 

















AN APPRAISAL OF ENGLISH PROCEDURE 





Character of Procedural Law Dealing With Preliminary Preparation—Summary Judgments 
and Declarations of Rights—Disclosure and Discovery—Non-Partisan Control by Judge 
Is Probably the Secret of Trial Efficiency in England—Special Verdicts Here 
and There—Simple Methods of Appeal—Effect of Appellate Attitude on 
Conduct of Counsel Below* 





By Epson R. SUNDERLAND 
Professor of Law, University of Michigan 


of the American Bar Association last year 
was not a crowded one. No busy morning 
sessions hurried the members away from their ho- 
tels; at noon there was a leisurely opportunity for 
ymfortable luncheons, and the drowsy summer 
afternoon was far advanced before the real busi- 
ness of the day began. But the printed program 
nly marked the high points of the meeting. All 
through the week, by day and by night, there was 
London to be seen,—the Abbey, the Tower, the 
[hames,—palaces, parks and galleries, and the 
thousand historic spots which are perhaps more 
nteresting to the American than to the native 
Englishman. But chiefly there was the legal quar- 
ter of London, guarded from encroaching commerce 
y centuries of vigilance, and occupied by the halls, 
ibraries, and chambers of the Inns of Court, in- 
losing those quiet gardens, velvet lawns and shady 
valks, through which the roar of the traffic along 
Holborn and the Strand only faintly echoed. In 
the midst of the medieval seclusion of these ancient 
itadels of the English bar, stood the massive pile 
f the Royal Courts of Justice, under whose Gothic 
ntrance arch passed hundreds of American lawyers 
a constant stream which flowed through the 
reat central court and along the vaulted corridors 
ind into every court-room where the king’s judges 
t in their wigs and robes administering the laws 
England. These courts, and the Old Bailey not 
ir away, cast their enchantment over every visitor, 
uring him back day after day, in a restless search 
r the secret of their success. How did they oper- 
e so quickly, quietly, and effectively? There was 
» evidence of hurry, of driving pressure, of anxiety 
make every moment count. On the contrary, 
ises often seemed to proceed with a rather slow 
gnity. And yet it was clear that the English 
urt reached its verdicts and judgments far more 
rectly, more simply and more rapidly than an 
\merican court. Why should it be so? A week 
is too short to supply the answer. 
The following suggestions, in explanation of 
e mysterious efficiency of English justice, are 
e result of a more extended opportunity for ob- 
ervation enjoyed during the next six months after 
e close of the memorable London meeting. 


O N paper the program of the London meeting 


In seeking the causes for the immense success 
njoyed by the present English legal system, it 
ll be convenient to recall the three major divi- 


*Address delivered at a joint meeting of the American Bar Asso- 
and the Michigan State Bar Association, at Detroit, on Wed- 
sday, Sept. 2, 1926. 
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sions of the procedural field. The first relates to 
the preparation and docketing of cases for trial, the 
second to the trial itself, and the third to the pro- 
ceedings for review. These are in fact the three 
stages through which most of our litigation actually 
or potentially passes. These different stages, under 
the old practice in England, and quite largely under 
the present practice in the United States, were re- 
garded as quite separate matters for procedural 
regulation, and the rules in relation to one were 
drawn with scant reference to the others. 

Under the present English practice this theory 
has been completely abandoned, and a closely co- 
ordinated scheme, covering the entire field of litiga- 
tion, has been worked out. English ingenuity per- 
ceived the enormous advantages which might be 
derived from a preliminary segregation of cases for 
specialized treatment and from a greatly extended 
use of discovery and disclosure before trial. 
Changes of a very radical nature, introduced into 
this preparatory stage of litigation, produced 
changes hardly less notable in the theory and prac- 
tice of the trial itself, and the trial was further 
modified in a marked degree by the requirements 
of a novel and highly practical theory of review, 
which made the appellate court an integral part of 
a simplified and economical mechanism for judicial 
administration. The means by which these results 
were reached furnishes a subject of particular in- 
terest to the American Bar Association, which has 
become the dominating influence in the United 
States in behalf of procedural improvement. With- 
out going into the details of the rules, I shall en- 
deavor to present what seem to be the essential 
principles upon which the English system is based, 
treating it under the three heads of preparation, 
trial, and review. 

1. Preparatory Work 


That large body of English procedural law 
which deals with the preliminary preparation, in- 
spection, and arrangement of cases, performs two 
major functions. It first provides a mechanism for 
the early segregation and prompt decision of those 
classes of cases which require either no formal 
trial or a restricted trial of a specialized kind, and, 
second, it subjects the remaining cases, which must 
be tried in due course, to a severe process of dis- 
closure and discovery before they are placed upon 
the trial cause list. Cases calling for summary 
judgments and declarations of rights are in this 
way withdrawn from the regular dockets, permit- 
ting them to go forward very rapidly under appro- 
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priate special proceedings, and, at the same time, 
freeing the regular dockets from much congestion 
and delay. And the regular themselves, 
because of the preliminary discovery which forces 
each party to lay most of his cards upon the table, 
are tried with remarkable speed and accuracy 


docket 
iockets 


(a) Summary Judqments 


Summary judgment procedure, in essence, is 
nothing but a process for the prompt collection of 
debts. It was never employed by the common law 
courts, because they developed all their rules of 
procedure as mere by-products of controversial 
litigation, and such litigation is not adapted for col 
lecting debts. Machinery for that purpose must 
provide a test to determine that the plaintiff has a 
debt and not a controverted claim, and a means fot 
getting an immediate judgment without the ex 
pense and delay of a trial. The English practice 
does both of these things with neatness and dis 
patch. 

The creditor issues a summons with a descrip 
tion of the debt indorsed upon it, files an affidavit 
of the truth of his claim and of his belief that there 
is no defense, and upon that showing, without 
pleadings and without the aid of counsel, he may 
bring the debtor before a High Court master 1 
four days’ notice to show cause why a summary 
judgment should not be forthwith rendered against 
him. The burden is thus placed upon the debtor 
to satisfy the master, ing proofs, that 
he ought to be given the right to litigate the claim. 


on 


»¢ 
+h 
tl 


by convin« 


No formal gesture, such as the affidavit of merits 
so often provided for in our summary judgment 
acts, will suffice. The masters want solid assut 


ances, and sham defenses are ruthlessly rejected. 
Under the skillful hands of the masters these cases 
are disposed of very rapidly, five or ten minutes 
being usually enough. Very large judgments, run 
ning into thousands or even millions of dollars, are 
constantly being rendered in this summary way. 

The immense value of the practice is indicated 
by its wide use. In the year 1923, for example, 
there were 6,773 summary judgments rendered by 
the masters of the King’s Bench Division, as com 
pared with 1,546 judgments entered by the judges 
after trial of issues. That means that by this device 
the trial dockets were 80 per cent of the 
cases which would otherwise have come before the 
courts for formal trial, and that claimants in all 
those cases got their judgments in as many days 
as it would have required months through ordinary 
litigation in the courts 


relieved of 


(b) Declarations of Rights 
Declarations of rights are not made in this 
summary way, but applications for them present 
limited issues, often largely law, which can be 


1 


disposed of in much les 
in the ordinary way. Most of 
the construction of deeds, wills, 
written instruments, statutes 
orders. 

The practice enables parties to bring questions 
before the courts for determination at an early 
period in the controversy, when few complications 
have arisen, and when the adjudication of a simple 
issue of construction may save parties from doing 
acts and committing themselves to courses of con- 
duct which may afterwards be very difficult to deal 


; 


than cases brought 
these cases ask for 
contracts or other 

governmental 


S time 
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At this stage no damages have 






suffered, no steps have been taken which will have 
to be retraced, and no rights of third 


intervened. 


will almost 


Taken 
be kept within very narrow limits, and 


amount amicable 


in time, the 


to an 


con 


nt 
ul 


ic 


justmen 


under the advice of the court. Legal conflicts be 


tween 


individuals are evidences of 


SOCIlal 


triction, 


and a wise government will be anxious to offe1 


remedy at the earliest possible moment 


‘ 


The service rendered by the court 


declaratory 


to 


that rendered by modern hos} 
nose and treat diseases in their inci 
? 
\ 


thereby prevent the developmen 
ous conditions. 


So useful and effective has thi 


1 
ni 


in England that several judges of 
are frequently engaged simultaneously 
declarations of rights, and the size 
which they dispose of is eloquent te 
speed with which the work can be done 
The procedure by which English « 
minister both summary and declaratory 
begun to stimulate 


States. 


ence of Michigan, 
the extraordinary doctrine that decla1 


whose 


)1 
v! 


judgment practice is quit 


ital 


Jt 


+} 


a general interest in 
Notwithstanding the unfortur 
supreme « 


of parties is not a judicial functior 


growing number of states—no less t 


the present 


time 
judgment procedure, and the Amer! 


are employing 


; 


ciation is urging similar legislation 
Summary judgments have not yet 


suasive an ap} 


eal, 


but 


New York 


have both adopted the very effective | 
In a land where 


the English practice.’ 
devices are valued as highly as in this 
adequate means for the prompt collect 


through judicial process cannot be 
ferred, and the English summary 


to prove as useful to us as the declara 


(Cc) 


Having eliminated from the trial « 
summary 


cases calling 


Disclosure and Dis: 


for 


ments, the next problem is to pro 
to the cases which must be regularly 
the information which is necessary t 


to prepare for trial. 
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instinctive 
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counsel 
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as far as possible in the dark, lest 


information he should become more 


English rules provide for the mo 
closure and discovery 
Discovery is one of the primar 


books on English procedure 
trine in the chancery practice it 
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controlling principle embracing all 


High Court 


in the ordinary 


a summons f 


Practically 
way, 
yr directions, 


is sent at once 


mapping out the course which it 
the main purpose of this order is 
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and 


direct the discovery which must be made forth 
with. 
If there are facts which either party believes 
will not be actually disputed, although formally in 
1. Summary Judgments under the Civil Practice Act in New 
York. By Judge Edward R. Finch. 49 Am. Bar Ass'n. Rep 
(1984) pp. 588-594 
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ssue, and which he wishes to avoid the expense of 


ing, he may have an order calling upon his 
versary to admit them. Unreasonable refusal to 
ke such admi will load the cost of proof, 
er it has been successfully produced, upon the 
ty who refused to admit. The practice is ad- 
le, for such admission not only saves expense 
the parties but saves the time of the courts in 
g proofs 
If there a tters regarding which either 
wishes t tain information from the other, 


1y have an order allowing him to put interro- 
st be answered under oath. 


And most rtant of all, each party is en- 
tled, almost as a matter of course, to an order 
( g the her party to furnish a sworn list 

the do nts—whether admissible in evi- 
ce or not h he now has, or ever has had, 

s possessi relating to the matter involved 

the suit. 7 st must embrace everything in 
ting or printing capable of being read.* It must 
et forth.in two schedules. The first must con-: 
| the do nts that are in the possession or 
ver of the ponent, and must be subdivided 
hose wh is willing to produce and those 
he is not ng to produce; the second must 

the iments no longer in the de- 

nt’s posst with a statement as to what 

e of ther | in whose possession they now 

the receipt of this list, the party usually 


tice 11 : ting to produce 


9 such documents 
nspect,® and within a few days, 
ect to the possibility of an argument regarding 

locuments not willingly produced, by this 
e means, each party is supplied 
pies of all the documents which he is en- 
to inspect and which are known to be in 
tence, bearing upon the case 
There is nothing in the English court system 
h proceeds under such speed and pressure as 
fore a master on a summons for di- 
e icitors are not allowed the luxury 
it stand at a sort of high desk before the 
ter, and are hardly given time to gather up 
papers before the next group of solicitors has 
led forward to take their place. Each of the 
rs has a cket of sixteen or eighteen cases 
ind usually finishes the list on time. 
summons for directions, by which the vast 
e of dis ery is largely administered, is thus 
nendously efficient instrument 
impossible to determine how 
rt time is saved by these preliminary ad- 
to interrogatories, and disclos- 
ts, but an observer who compares 
ne used in an English trial with that ordi- 
nsumed by a similar trial in the United 
tes the points at which speed is 
n of prior discovery, might per- 
estimate a fifty per cent saving. With the 
mutually understood by both 
ties when t trial opens, leading questions no 
bjectionable on many features of 
he witness is brought at once to the 
with no waste of time over 
the necessity for cross-ex- 
reduced, and it is frequently 


eacl le 


ntroversy 


Compagnie Financiere du Pacifique vs. Peruvian Guano Co 
(1882) 11 O.B.D. 65 

8. Rex v. Daye (1908) 2 K.B. 883. 

‘ HH Halsbury’s Laws of England, 59, 60 
5 68 





omitted altogether; the formal introduction of evi- 
dence is largely dispensed with, for complete type- 
written sets of copies of the documents previously 
inspected are already in the hands of the judge and 
of counsel on each side when the trial begins, and 
they are usually introduced by consent; formal 
admissions of facts, and answers to interrogatories, 
eliminate entirely many features of the case which 
with us would call for extensive proof. With the 
element of surprise largely out of the case at the 
opening of the trial, there is no occasion for that 
elaborate maneuvering for advantage, that vigilant 
and tireless eagerness to insist upon every objec- 
tion, with which we are so familiar, and which not 
only prolongs and complicates the trial, but helps 
to make the outcome of an American law-suit turn 
as much upon the skill of counsel as upon the merits 
of the case. 

Our bar has always been inclined to fear and 
distrust disclosure before trial. They have thought 
it would tend to produce framed-up cases and per- 
jured testimony. But it must not be forgotten that 
want of disclosure causes great delay, inconveni- 
ence and expense, in the preparation for trial, seri- 
ously prolongs the trial itself to the prejudice of 
the parties, the witnesses, the jurors and the court, 
and results in a defective and inadequate presenta- 
tion of the real merits of the case, thereby diminish- 
ing public confidence in the ability of the courts to 
find the truth. In the development of the law 
of evidence, every reform has been opposed on the 
same ground,—that it would tend to encourage 
perjury. It is hard to realize that no longer ago 
than 1851, Lord Brougham’s Act for the first time 
made parties competent witnesses in civil proceed- 
ings in the superior courts. There was great dread 
of the act, lest the interest of parties should en- 
courage false swearing. Lord Campbell wrote in 
his Journal on June 19, 1851: “It (the Bill) is 
opposed, as might be expected, by the Lord 
Chancellor. I support it, and I think it will be 
carried, although all the common law judges, with 
one exception, are hostile to it.”* But the fear 
felt by the legal profession was groundless, as 
events have proved. The history of reforms both 
in pleading and in evidence has shown continuous 
tendency to remove more and more restrictions on 
the disclosure of the truth. The spirit of the times 
calls for disclosure, not concealment, in every field, 
—in business dealings, in governmental activities, 
in international relations, and the experience of 
England makes it clear that the courts need no 
longer permit litigating parties to raid one another 
from ambush. 

2. The Trial 


When we pass from the preliminary and prepara- 
tory procedure already discussed, to a considera- 
tion of the second stage in the process of litigation, 
namely, the trial, the obvious differences in court- 
room methods at once attract attention. But it 
is not so easy to identify the reasons for the points 
of difference. In making an analysis we are likely 
to stress the specialized bar, which develops ex- 
perienced and skillful trial lawyers. But that is 
hardly an adequate explanation, for our larger law 
offices also have their specialists in court work, who 
are equal to the best of the English barristers, and 


yet their participation in a trial seems to make no 


6. Odgers, in A Century of Law Reform, p. 235. 
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material change in the character of the perform- 
ance. 

The secret of English efficiency probably lies 
in another feature of their system, which exercises 
a profound influence upon the entire conduct of the 
case in court, namely, non-partisan control by the 
judge rather than partisan control by the attorneys. 

One seldom observes carefully those things 
with which he is very familiar, and American law- 
yers were generally somewhat surprised, after 
watching the proceedings in English courts, to real- 
ize how preponderant is the part taken by the 
attorneys in an American court, and, to correspond- 
ing degree, how little the American judge partici 
pates in the active work of the trial. As the English 
themselves express it, the barristers only assist 
the judge in trying the case. There are, of course, 
three official agencies involved in a trial, the judge, 
the jury, and the attorneys, and the main problem 
of trial practice is to make them co-operate most 
effectively in arriving at the merits of controversies. 
Two of them, the judge and the jury, should be 
non-partisan, because they are required to decide 
disputed questions between the litigants, while the 
attorneys, whose task it is to present the rival 
claims of the contestants, must of necessity be 
strongly imbued with the zeal of the advocate. 
Now the English theory of an efficient trial pro- 
cedure seems to be predicated upon a distribution 
of the various proceedings embraced in the trial in 
such a way that those requiring impartiality shall 
not be delegated to the attorneys, and that those, 
on the other hand, which involve partisan interest 
shall be placed in the hands of the representatives 
of the contending parties. 

Such a classification of the steps in a trial is 
perfectly easy. Since the selection of the jury is 
something which should be absolutely divorced 
from partisan influence, the empanelling should not 
be done by the attorneys. The opening statement 
of the claims of the contestants, if it is to be made 
forcibly, must, on the other hand, be the work of 
the attorneys, and the same is true of the offering 
of evidence and arguments relative to its force and 
effect. But the jury should be instructed on the 
law with complete impartiality, and in this the 
attorneys should have no hand, and the same is 
true of the summing up of the evidence and the 
supervision of the form of the verdict. If, therefore, 
each branch of the tribunal is to do what it is best 
fitted for, and is to refrain from attempting to do 
those things which are inconsistent with its nature 
and character, the jury will be empanelled by the 
judge or other court officer without any interfer- 
ence by the attorneys, and will be instructed on 
the law and informed (by way of summing up) 
upon the facts, by the impartial action of the judge, 
who will decide without any partisan advice orf 
pressure as to what should be said to the jury. 
And finally, since the verdict is the judicial decision 
of the jury, and its value and effect may depend 
upon its form, an impartial direction and control 
should be exercised over this vital feature of the 
trial in the interests of both parties, indifferently, 
which, of course, points to the judge as the proper 
guide. 

This theoretical division of functions in the in- 
terests of a fair trial is the absolute rule of practice 
in the English courts. 

Five minutes before the court opens, the clerk 








calls twelve jurors into the box—usually ten men 
and two women—and promptly swears them to 
try the case. As he finishes this brief and simple 
ceremony, the judge steps through a door behind 
the bench, bows to the barristers and to the jury 
takes his seat, and the trial is under way. ; 

How many hundreds of thousands of hours are 
wasted annually in the United States in empanelling 
juries?’ How much do we reduce the average ot 
jury intelligence, particularly in criminal cases, by 
our excessive challenges? To what extent is the 
systematic avoidance of jury duty on the part of 
our well-to-do citizens, traceable to the humiliating 
cross-examinations to which we subject our jurors 
and to the tedious and useless length to which we 
drag our trials? And finally, how much is the 
confidence of the public in the justice and integrity 
of the jury system impaired by our partisan wrang 


ling over the personnel of the panel? These are 
interesting subjects for speculation. 

The empanelling of an English jury is a digni 
fied and impressive performance. They have al 


ready been selected for character and intelligence 
like the judges themselves, and their names can be 
obtained by counsel for a shilling, lvance of 
the trial, if there is any desire to investigate then 
with a view toa challenge. As a matter of fact thi 


list is almost never asked for. The clerk, as the 
representative of the government, not of the parties 
draws and swears them, thus giving them a statu 


independent of the contending parties, like that ot 
the judge on the bench. Freed from the hostil 
inquisition of the rival lawyers, the jurors undoubt 
edly approach the case in a much more judicia 
frame of mind than would be possible under th« 
American practice, and this clearly manifests itsel 
in a closer co-operation between jury and judge 
English counsel state their cases well, put 1 
their evidence carefully and thoroughly, and argue 
the facts with simple directness, without any at 
tempt to carry the jury by emotional appeals or by) 
flights of eloquence. This rather cold and business 
like attitude toward the jury is doubtl 
their conviction of the futility of any other course 
For the judge has the last word with the jury, an 
no emotional effects could stand against the cleat 
cold summing up of an English judge, who ha 
followed every move in the trial with experience 
skill, taking diligent notes of all the salient featur: 
of the case. The judge is expected to see to it that 
the jury get a properly balanced view of the cas« 
and if one side is pressed too hard th i 
correct it. In Hepworth’s Case, 4 Cr. App. 1 
complaint was made that the judge 
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1 
ess aque 
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tory observations upon the argument of appellant 
counsel, but the Court of Criminal Appeals sai 
that no harm had been done, for counsel had ma 
a very eloquent speech and the judge had on 


tried to administer an antidote. 
The value of a summing up is not 
in the United States, but in England 


appreciate 
d it is considere 


the most important function of the judge. Doubt 
less that strange and anomalous rule followed | 

most of our state courts, which forbids comment 
by the judge on the weight of the evidence, has er« 


ated so great a risk of error in summing up th 
our judges hesitate to take the chance, and eithe 
omit the summing up entirely or make it quit 
formal and perfunctory. A few weeks spent i 
watching jury cases tried in England will convin 
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ming up does more to secure a 
the merits of the case than all the 
legal ingenuity has de- 
» the jury the 
e evidence and the different wit- 
9 such incon- 

babilities and such elements of 

he has observed, and cautions the 
uch evidence as is likely to ap- 

little weight, such 


which 


1, but he su 


oe sts 


much or to 
timony of accomplices, proof of 
. veracity, testimony colored by 
admitted for a limited purpose, 
ntly weak or He warns 
remarks of counsel or 

ight to their attention, and in 
to present to the jury a full, 
balanced summary and 
le case proved before them. 
have weight with 
r there can hardly 
value of a non- 
counsel have urged their 


strong. 


mproper 


d well 
ali, 
entation will 
ight to have, fi 
ut the immense 
after 
upon the jury. 
says Dicey in his Law of the 
much criticism; a dis- 
r be right in holding 
ay be right in holding 


pen to 
thinker m: 
n of lve men of not more 
cation and intelligence will in the 


ynsidered an absurdity as patent 


twe 


ittle. Its success in England is 
1 is the most extraordinary sign 
lence in the judicial bench. A 


league and the readily accepted 


el to an American lawyer is the 
instructing the jury upon 

have no more to say about the 
in about his summing up. Instead 
phonographic instrument for read- 
sel have prepared, 


is to 


coun 
rhe principles involved in the case 
briefly and simply, in the course 

wherever they are applicable, 
constructed 


he form of elaborately 

to the jury one after another in a 
itelligible series. Counsel are not 
intimate to the judge how they 


ive the jury charged, and I once 
rrister make a subtle effort to con- 
h his argument to the 
by the judge, who 
think you may assume that I 
owledge to charge this jury prop- 
fF counsel,” 

pellate courts have often said that 
judge is much more 
ions than the strongly biased 
sel, each of whom tries to state the 

as possible for his own side. 
rs striving to win his case, can 


ig 
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assistance 
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xplain the law as clearly and fairly 


refore the English, very logically, 


bility upon him, and exclude 





the partisan hand, and even the partisan advice, of 
counsel. 

Finally, the English are much more economical 
than we are, of the fruits of the trial, and always 
endeavor to adjust the verdict so that in case of 
error no new trial will be necessary. They do this 
wherever possible by means of special questions 
put to the jury, covering the actual issues litigated. 

Special verdicts in the American practice are 
very unsatisfactory, because they are construed 
with the most technical severity. In the first place, 
they must be stated in the form of ultimate facts, 
and not evidence or legal conclusions, and since 
no one has ever been able to devise a test to iden- 
tify ultimate facts, the use of a special verdict 
always involves a risk. Furthermore, we seem to 
have inherited the absurd rule that every fact in 
issue on the pleadings must be found in the special 
verdict, whether actually contested at the trial or 
not. This again adds to the hazard, for special 
verdicts, naturally but unfortunately, tend to fol- 
low the lines of the trial, rather than the pleadings, 
and one discovers only after the jury has been 
discharged that some uncontested though material 
fact has been omitted, thereby ruining the verdict. 
Again, the formal requirements are exacting, for 
the questions through which the jury are brought 
to deal with the facts, must be clear, simple, direct, 
unambiguous, free from suggestive implications, 
and not too numerous or detailed; and the answers 
must meet the same tests. After fortunately escap- 
ing from the Scylla of the pleadings, one hesitates 
to take a chance with the Charybdis of the special 
verdict, and the result is that this immensely useful 
procedure is feared and avoided, and the parties 
timidly succumb to that crude relic of barbaric 
times, the general civil verdict. If one questions 
the reality of the hazards involved, let him glance 
at Mr. Vilas’s little book on Special Verdicts in Wis- 
consin, where the propriety, form or effect of the 
special verdict is shown to have been litigated be- 
fore the supreme court of that state in 250 cases in 
the first 112 volumes of reports. 

In contrast to our practice, which has made the 
machinery of special verdicts so intricate that it 
hardly functions at all, the English have developed 
an astonishingly simple and effective procedure. 
The judge himself, noting the material issues which 
have actually developed in the evidence, frames a 
few simple questions to cover them. He asks coun- 
sel on each side if they are satisfied with them, and 
any reasonable changes will be made if suggested, 
and other appropriate questions added if desired. 
In a few minutes judge and counsel have agreed in 
open court upon the questions to be put, and neither 
side may thereafter complain that the questions are 
insufficient in substance or form or are inadequate 
in scope. They are put to the jury, the answers 
are taken, and judgment is rendered on the answers 
with or without argument. 

The common law obsession that the technical 
record, or judgment roll, must alone be sufficient 
to support the judgment, without reference to what 
really occurred at the trial, although it flourishes 
with undiminished vigor in the United States, seems 
to have completely lost its power to hypnotize and 
charm the English. For them the record is only a 
means to an end, and its importance cannot extend 
beyond the limits of its utility. The framing of 
issues by the judge at the trial is a practical and 
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effective method of administering justice, and this 
alone is a complete defense of its validity. By 
means of these special issues, the verdict is in effect 
made up in separate compartments, one or more of 
which may be affected by error without scuttling 
the whole verdict. 

The result of the English system is to make the 
calamity of a new trial almost unknown. The Eng- 
lish reports for 1924 show only two cases sent back 
for new trials in the King’s Bench Division during 
the whole year. In the same period the Supreme 
Court of Michigan, which I assume is typical of 
the United States, sent back fifty-seven cases for 
new trials. But the discrepancy is really much 
greater than this, for in England the trial courts 
cannot grant new trials, but application must be 
made by way of appeal, while in Michigan, as in 
most American states, new trials are ordered with 
great freedom by trial courts, so that the total num 
ber of new trials actually ordered in Michigan dur- 
ing the year 1924 might very likely have been a 
hundred times as great as in all of England and 
Wales. 

Lord Alverstone, when Chief Justice of Eng- 
land, testifying before a select committee of Parlia- 
ment which was investigating the state of the busi- 
ness in the King’s Bench Division in 1909, said: 
“In the old days the jiidges used to rule and 
there were arguments before the court im banc and 
cases were sent down for new trial. The modern 
practice is that points are taken if necessary 
and questions of fact are left to the jury to decide 
The other questions are dealt with in the Court of 
Appeal. In the result the number of new 
trials is, comparatively speaking, infinitesimal. They 
only take place now practically when the judge has 
misdirected the jury. They do not take place where 
the judge has heard the case without a jury, because 
the Court of Appeal set him right. New trials are 
very, very few.* . I have myself on more than 
one occasion said: ‘I think that such-and-such is the 
view of the law, but I will ask the jury this ques- 
tion and get their verdict ;’ and the Court of Appeal 
have entered judgment the other way, having re- 
gard to what the true view of the law was. If I had 
not done that they would have sent it down for a 
new trial in order that the facts might be ascer- 
tained.® . A judge is expected to exhaust the 
questions of fact which are likely to arise in the 
case.’° 

New trials are a total economic loss, and their 
frequency in the United States is the most convinc- 
ing proof of the utter inadequacy of our trial proce- 
dure. The profession is inclined to take a rather 
fatalistic attitude, as though rules of practice, espe- 
cially if hallowed by long observance, were immut- 
able, like the law of gravity, and the public must 
make the best of them, just as it makes the best of 
the various forces of nature. But the profession is 
suffering from the complaisance which affects every 
monopolistic institution. Instead of expecting com- 
mercial, industrial and social relations to adiust 
themselves to the obsolete equipment with which 
the judicial establishment does business, the profes- 
sion should, as it has done in England, scrap a large 
part of the machinery and provide new devices to 


8. Report of the Joint Select Committee on the High Court of 
Justice, 1909. Appendix, p. 10 

9. Id. p. 14, 

10. Id., p. 15. 


correct the defects which have become an intoler 
able burden upon society. 


3. Appeals 


In the final stage of litigation, the appellate re 
view, the English rules are clearly founded upor 
the simple proposition that an appeal, in its forma 
aspects, should involve no technical difficulties 
whatever. The judgment record already exists. | 
the papers which make it up are filed in the appel 
late court office, and the appellee is notified of suc! 
filing, nothing more would be essential to a per 
fected appeal. An appellate process reduced as 
nearly as possible to this degree of simplicity woul: 
be an unmixed economic advantage, for the only 
purpose served is the mechanical one of effecting 
the transfer with notice to the appellee, and every 
added restriction, requirement or condition mere}; 
presents an obstacle and imposes a risk. Unneces 
sary friction always impairs a mechanical device. 

The English practice in taking an appeal s 
successfully meets its theoretical aim that there is 
almost no way of making a mistake. Nothing is re 
quired but the ability to read and to operate a type 
writer. Bills of exceptions became obsolete in Eng- 
land so long ago that some of the oldest men now in 
the law court offices never heard of them. Assign 
ments of error have also gone the way of the cross 
appeal, the writ of error, and the other extinct 
monsters of the cave-dwelling period of English 
law. To perfect an appeal the English barrister 
serves a notice upon the respondents that he will 
move the Court of Appeal in fourteen days to re- 
verse the judgment." He then files with the clerk 
of the Court of Appeal three typewritten copies of 
the notice of appeal and of the pleadings, evidence 
and opinion below.’* There are no abstracts, or 
condensations, or reductions to narrative form, to 
be worked out, wrangled over, and settled. The ap- 
pellate record is merely a copy of existing docu- 
ments. There are no exceptions. If the appeal is 
too late, the court can extend the time for good 
cause shown; if the parties change by death or 
otherwise, the court may order substitution; if ad- 
ditional parties should be joined, the court may at 
any time order that they be notified; if additional 
evidence is needed in the Court of Appeal it may be 
ordered brought in, either by oral testimony or affi- 
davit or deposition; if new points not raised below 
ought to be considered, the court may order or 
allow that this be done.” 

The appeal is by way of rehearing, which was 
defined by Sir George Jessel, Master of the Rolls, as 
meaning that the appeal was not to be confined to 
the points mentioned in the notice of appeal.** In 
deed, the rules do not require any grounds of appeal 
to be mentioned in the notice and, according to the 
current practice, about half the notices specify 
grounds and the other half do not. The case is 
therefore not reviewed for errors, but reviewed at 
large upon the merits, and to insure the broadest 
usefulness, the Court of Appeal is given all the 
powers of the trial court, and may draw inferences 
of fact and make any judgment or order that ought 
to have been made or make any further order that 
justice may require.** The avowed aim is to enable 





11, Order 58, rule 1, rule 8. Chitty’s King’s Bench Forms, + 
611. 


12. The Annual Practice, 1928, p. 1145 

13. The Annual Practice, 1923. Order 58 and 
14. Purnell vs. Great Western Ry., 1 Q. B. D 
15. Order 58, rule 4. 
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urt to completely dispose of the case 
e appeal has been decided the litiga- 


the appellate 


so that when 


t10n 1S at . 

The good business sense of the English shows 
itself in the fact that they do not require records in 
the Court of Appeal to be printed, although the 

use of Li is more fastidious. It is an obvious 
<travagance to set up anything in type when only 
half dozen or a score of copies are needed. Costs 
xed for pt ng bills are practically thrown away, 
prelimi typewritten copies must be pre- 
red anyv nd, with substantially no extra ex- 
ense irl mimeograph copies could be run 
ff for the and parties, and the printing dis- 
pensed with entirel By using good paper, open 
cing and left-hand binding, the English records 
perfectly easy to read and refer to. Printed rec- 
ind briefs in the Supreme Court of Michigan 
verage about 20,000 pages per volume of re- 

rts. If t is typical of all our courts, the pres- 
ent output ut 150 volumes of reports a year 
licates at gregate printing bill of enormous 

The most remarkable thing about the hearing 

an English appeal is the total absence of written 
efs and the supreme importance of the oral argu- 
ent. In the Court of Appeal, and even in the 
House of Lords, briefs, such as we universally use 
1 this country, are unknown, and neither the op- 

g | nor the court are notified in advance 

f the hearit vhat arguments or what authorities 

ill be relied upon. The theory seems to be that 
nce the « has once been tried and comes before 
the appellat urt for a rehearing, there is no rea- 
n why counsel should not be presumed to know 
ugh about the case to discuss the merits of the 
lecision intelligently without special notice of 
nts t it is quite possible that the want of 
cation of points has a distinct tendency to 
mphasize t importance of the broader equities 
nd aspects of the case, and to confine the argument 
such « tions as obviously affect the merits. 
ilt perhaps follows from the want of 

itten brief \ multitude of inconsequential 
ints may irgued quite effectively in a written 

f, but ral argument, if actively participated 

by th iges, almost inevitably centers about 
he solid and meritorious features* of the case. 
Trivial or technical matters which would fill many 
iges in the briefs, might never emerge into the 
gion of ious discussion if they waited for the 
1 argument Having been strongly urged in 
he briefs, 1 seem to call for consideration in the 
inion, with the final result that the merits of the 
ise have | me involved in a mass of collateral 
ues, which may unfavorably influence the dispo- 
f the case and are likely to be the means of 
ertainties and technicalities into the 
Ww Technical points get a cold welcome when 
rgued before the judges of the English Court of 
Appeal, and the result is that counsel do not raise 
The appeal proceeds, therefore, as a simple 
ehearing on the merits of the judgment, and, with 
the case cleared of legal bric-a-brac, the attention of 
rt and insel is effectively concentrated upon 
the main questions involved 

One may sit for days in the courts of the King’s 

Bench Division and hardly hear a question raised 


n the admission or rejection of evidence. The fun- 
imental principles of evidence are observed with 


t 
2 


substantial fidelity, and yet an American lawyer 
would find opportunities for constant objections. 
Why is the barrister so indifferent? Presumably 
the answer lies in the Court of Appeal, which 
through its power to affirm or reverse, sets and 
maintains standards for the conduct of the trial. 
Unless technical objections will be sustained above, 
they will not be made below. The trial inevitably 
reflects the attitude of the reviewing court. In the 
year 1924 not a single case from the King’s Bench 
Division was reversed for error in admitting or ex- 
cluding evidence. That simple fact explains why 
the intricacies of evidence no longer terrorize the 
English lawyer. And it explains the success of the 
whole judicial establishment. Procedure has be- 
come a practicable means to an end. Its rules are 
no more exacting than efficiency requires. The hu- 
man elements with which judges and lawyers deal— 
namely, witnesses and jurors—are subject to so 
many psychological factors which cannot possibly 
be measured or known, that it is unreasonable to 
expect mathematically accurate results. No one de- 
mands that a stone mason shall show the same de- 
gree of precision as a diamond cutter, and it would 
be foolish to refuse to accept a job of stone work 
because it did not measure up to the jeweller’s 
standards. The common law judges overlooked 
this obvious truth, and were always examining ma- 
sonry with microscopes and condemning it if they 
found flaws. That tradition has come down to us. 
Hundreds of different elements enter into a ver- 
dict,—the education, associations, environment, 
family connections, religious convictions, social ha- 
bits, prejudices, ambitions, and moral character of 
each juror, which must be multiplied by twelve for 
the panel; the same elements plus the vagaries of 
memory, the effect of imagination and suggestion, 
personal capacity for observation, and the influence 
of interest, for every witness; the skill of the law- 
yers in selecting witnesses, putting in proof, and 
appealing to the jury; the accidents of the trial 
which emphasize this or that feature unexpectedly. 
None of these factors can be quantitatively deter- 
mined, and yet the result is affected by every one 
of them. Their aggregate weight measures the un- 
avoidable liability to error in either direction, and 
this aggregate is very large. Now it is quite clear 
that it is useless to demand a greater degree of pre- 
cision in one element than is possible in the others 
which enter into a final result. If scales are accu- 
rate only within a pound, there is no value what- 
ever in taking reading of fractions of a pound. So 
if the unascertainable elements in the trial give a 
certain accidental range of variation, it is absurd to 
reject the verdict because of errors elsewhere in the 
trial which affect the result to a less degree than the 
unknown elements. For example, a bit of hearsay 
is admitted. The question should be,—Is that fea- 
ture of the case likely to exercise a more profound 
effect upon the verdict than the whole personal and 
psychological complex of the jurors, witnesses, law- 
yers and judge? If not, it should be ignored, by the 
simplest principles of logic. By this test very few 
of the errors which daily occur in countless num- 
bers in trial courts would be reversible. The com- 
mon law strained at the gnat,—the error in evi- 
dence or trial practice, and swallowed the camel,— 
the vast unknown elements of personality and psy- 
chology which every lawyer knows are the powerful 
undercurrents which draw verdicts in one direction 
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or another. The English Court of Appeal founds 
its practice on a more thorough understanding of 
the nature and the possible precision of a judicial 
tribunal. If the mesh of its sifting device is large 
enough to let a camel through, it shows no pertur- 
bation if gnats or even larger insects pass. 

The rules of evidence and the rules of trial 
practice should be deemed at best only statements 
of judicial policy, mere guideposts for the informa- 
tion of court and counsel. The excellence of the 
results obtained in a given case depends with no 
more certainty upon a literal compliance with those 
rules than does success in literature, sport or polli- 


tics invariably depend upon the exactitude with 
which one follows the formal rules for writing 
poetry, playing golf, or running for office. Good 


methods are to be encouraged, but ought not to be 
come a fetich. After all, the courts are engaged in 
the business of adjudicating cases, not of vindicat 
ing procedure, and every judgment which is upset 
merely because obtained contrary to rules, shows a 
failure of the courts to serve the main purpose of 
their existence. Such failures have been rare in 
England since the opening of the present century. 

Why have the English succeeded in developing 


a system of procedure so much superior to ours? 
The answer appears obvious. Although we in the 
United States have been as keenly interested in pro- 
cedural reform as the English, they have been much 
bolder in the measures they have adopted. Perhaps 
our Constitutional system, which has accustomed 
us to an acquiescence in things as they are, is partly 
responsible for our timidity. But procedure stands 
on totally different ground from the law of rights 
and duties. The whole body of rules could be 
changed over night without prejudice to anyone ex- 
cept the lawyers who would have to learn the new 
But that would be a small price to pay for 
a really adequate and business-like system of judi- 
cial administration. Our reforms in procedure are 
too slight, too tentative. They have no sweep and 
scope. We feel our way like blind men who fear to 


ones. 


fall. In every other field of human endeavor more 
efficient methods are being sought with restless 


eagerness and with no concern for the old equip- 
ment which must be scrapped. The legal profes- 
sion alone halts and hesitates. If it is to retain the 
esteem and confidence of a progressive age it must 
itself become progressive. In this respect the old 
world has set an example for the new 


CRITICISM IN THE FIELD OF CONSTITUTIONAL 
LAW 





By H. W. HuMBLE 
Professor of Law, Brooklyn Law School 


HERE is no branch of our federal government 

which has received greater or more just praise 

from foreign sources than the United States 
Supreme Court. And our distinguished foreign 
visitors ought to know. The most they can hope 
for, in Europe, is the creation of a tribunal com- 
parable to our own Supreme Court for the purpose 
of adjusting the claims of rival states without re- 
sort to arms. But even its greatest admirers admit 
that it is human, and hence not infallible, in its 
origin, character and pronouncements. In recent 
years, many suggestions have appeared as to ways 
in which the Supreme Court may be brought as 
nearly as possible to the point of perfection. The 
present writer does not recall having seen the sug- 
gestion, which he is about to make, emanate from 
any source, though in other systems of law, prac- 
tices analogous to it will be pointed out. 

Criticism of the decisions of our Supreme Court 
is inevitable. But of what avail is criticism of an 
adverse nature after the decision has been finally 
pronounced? Forcible resistance to such a decision 
is unthinkable. The same is true, in most instances, 
of an amendment to the constitution. Such criti- 
cism, therefore, amounts to little more than 
grumbling and belittlement of the court which we 
very properly desire to be the greatest possible of 
human tribunals and to have rated as such. 

As to the advisability of criticism of the de- 
cisions of the Supreme Court, the well-known 
words of John Stuart Mill are in point: “If even 
the Newtonian philosophy,” said Mill, “were not 





permitted to be questioned, mankind could not feel 
as complete assurance of its truth as they now do. 
The beliefs which we have most warrant for, have 
no safeguard to rest on, but a standing invitation 
to the whole world to prove them unfounded.” If 
the position of the Supreme Court in our scheme 
of government is fundamentally sound, as the pres- 
ent writer believes it to be, then the more the 
criticism the more secure will its-position be made. 


It is unnecessary to discuss further the well- 
settled right, today, of discussion of all matters 
in the field of government and law In other 


the right to 
decisions 
many 


words, we all believe in respecting 
criticise our Supreme Court and _ its 
though we may have utterly no respect 
of the criticisms in this direction. 

In reference to the character of criticism of the 
Supreme Court which is welcome, it is necessary 
here as in other fields of criticism, to bear in mind 
the true nature of helpful and worthy discussions 
which are entitled to rank as real criticism. Mere 
fault-finding, ridicule, scorn, derision and suspicion 
are hardly worthy of being associated in any way 
with the word criticism. But debates of high 
order, and scholarly discussions, it is submitted, 
should rank as high in the field of law as in the 
realm of literature. Literary criticism, according 
to a modern critic, the late Hamilton Wright 
Mabie, “has given us a new conception of literature. 
Studying comprehensively the vast material which 
has come to its hand, discerning clearly the law 
of growth behind all art, and the interdependence 
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id unity of all human development, it has given 
s an interpretation of literature which is nothing 
her chapter in the revelation of !ife. 
itribution to civilization; this is the 
stamps it as creative work.” The 
mutandis, may be said in reference 
literature of the past generation, 
h has appeared in the form of monographs in law 
ws, text books of the better character and vol- 
the field of jurisprudence. While 
the sense in which the opinions of 
ived as such, modern legal criticism, 
words of Hamilton Wright Mabie, 


than another 


is is its real 
ievement whi 
e thing, mut 


the heat af leant 


i} lras¢ c 
iven us a new conception of law; studying com- 
ensively the poorly digested material at hand and 
pting to trace the development of legal princi- 
which form the basis of the administration of 
ice, and t erdependence of its rules, modern 
ral scholarship has given us little short of a reve- 
n and it every sense of the word, creative 
While writer of an article for a law review 
apparently, be but commenting on the decisions 
the courts is engaged in creative work as truly 
literary tic, whose place is now secure in the 
world In other words, collation is often a 

cré¢ 


rm criticism in this higher and truer 

and admitting that the decisions of the Supreme 
e ~ to criticism, the further question 
discussion and criticism should 


place, namely, pave or after the final decision 
been handed down? It is submitted that the time 
the discussion of a question before the Supreme 
t is before and not after the question has been 

1 of. Surprising as this position may 


prising or impractical on closer analy- 
or example, the present Tennessee anti- 
It will doubtless be many months 
reaches the United States 


ution law case 
re this question finally 


preme Court In the meantime, I see no reason 
he matt hould not be thoroughly debated and 


issed from all angles, legal, constitutional, relig- 
social, « itional and all others, by legal schol- 
college ting societies, political clubs and the 


not for the purpose of stirring up endless rancor 


issension, but with a view of shedding all possi- 
ght on the question before its final submission to 
court of last resort. Lord Bryce has spoken of 
em educational value of our American 
campaigns, which are bound to occur every 
years e same may be said of the discussion 
h matters as the anti-evolution law. I fairly 
hen attempting to contemplate the signifi- 
religious, educational and political circles of 

me of the present anti-evolution crusade. 

t the fullest possible discussion before, 

than after final decision? Before the question 
hes the United States Supreme Court, we 

efore the decisions of the lower courts upon 
ur criticism. The prevailing notion 

England has an unwritten constitution and that 
is written; that ours is no longer than the second 


yrinthians and that some men have 
thout effort, is true only in part. 
f our most cherished traditions and most firmly 
ms in the field of constitutional law 
ised only on tradition and are not embodied in 
stitution, much the same as in Eng- 
l. For example, it is, theoretically, perfectly con- 
tutional in this country for Congress at any time to 


the { 


yr P ++ 2 


ext of fi ( 








the Supreme Court by creating additional 
But anyone who dared to suggest such a 
thing would be instantly assailed as attacking the very 


“pack” 
judges. 


foundation of our government. Why? Because pack- 
ing our Supreme Court is contrary to our unwritten 
traditions, though not contrary to the letter of the 
Constitution. In fact, the power of the Supreme 
Court to declare Acts of Congress unconstitutional 
rests on unwritten law, not on an express provision 
in the Constitution itself. Why should not the habit 
of full and exhaustive discussion of all great consti- 
tutional questions before final decision become a fixed, 
though unwritten, part of our system of government? 

As to discussion coming after the final decision, 
any adverse criticism is almost useless, particularly in 
view of the fact that it is all but impossible to procure 
a constitutional amendment. Aside from this remote 
possibility, such adverse criticism is in vain. There is 
left only the task of analysis, adjustment, correlation 
and submission to stare decisis. 

Two rough analogies to the practice contended for 
may be mentioned. The first is from the drafting of 
the German Civil Code. Prior to its being put into 
its final form, every possible encouragement was given 
to legitimate criticism on the part of laymen as well 
as lawyers. The invitation was reponded to with such 
alacrity that the criticisms were compiled and pub- 
lished by the government and covered six volumes. 
Many helpful suggestions came from persons not 
classed as learned, much less as lawyers, just as Napo- 
leon in person gave many fruitful suggestions to the 
compilers of the French Civil Code. The other anal- 
ogy may be taken from an established tradition in the 
Roman Catholic Church. Prior to any declaration 
ex cathedra by the Pope on matters of Church doc- 
trine, full discussion takes places, as a rule, before 
innumerable church bodies and only after having had 
the benefit of such deliberations is any declaration 
ex cathedra attempted, thereby putting at rest all fur- 
ther controversy. The recently accepted Code of 
Canon Law was submitted for criticism to every Can- 
onist in the world before its final adoption. 

It is hardly necessary to go outside of our own 
country for an illustration of the fact that light may 
come from some unexpected and obscure source in 
aid of the determination of a question even in the 
field of Constitutional Law and that great constitu- 
tional lawyers, like Homer, may sometimes nod. In 
the fall of 1908, both the then President Taft, and the 
late Philander C. Knox completely overlooked the pro- 
vision of the Constitution (Art. I, See. 6) making 
Senator Knox ineligible for Secretary of State be- 
cause the salary attached to the office had been in- 
creased while the latter was a member of the Senate. 
An Act of Congress was passed with some difficulty 
to straighten matters out. The one who first brought 
the matter to light was a person of no prominence 
whose name is now completely forgotten. 

In line with the previous illustration of the fact 
that even eminent counsel may overlook points of great 
importance may be cited the discussion in Downes v. 
Bidwell, 182 U. S. 244, at qo and 263 of the case 
of Callan v. Wilson, 127 U. 540, wherein, appar- 
ently, the Supreme Court, in é earlier decision, had 
not taken into account the fact that the matter before 
them for decision had already been settled by an Act 
of Congress. 

It may be conceded that many of the discussions 
on public platforms of political questions are not of a 
high order. However, it is worthy of note that much 
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research is being done today and had been done for 
many years in intercollegiate debating circles, of such 
high character, in fact, that not a few men prominent 
today in public affairs received their first insight into 
their life work through research while in college in 
preparation for debates. Furthermore, the writer does 
not hesitate to record the fact that the best and most 
logical discussion which he has ever heard or read 
of the woman suffrage question was that in the final 
round in a state-wide high school debating contest in 
the Middle West just prior to the enactment of the 
Woman Suffrage Amendment to the United States 
Constitution. 

Attention is often called in popular discussions 
and has not been ignored in meetings of the American 
Bar Association to the fact that dissenting opinions 
of judges in courts of last resort tend to lessen the 
respect given to the decision. Is not the reversal of 
earlier decisions of far more serious consequence? The 
writer has in mind the fact that in 1917, in Motion 
Picture Co. v. Universal Film Co., 243 U. S. 502, the 
Supreme Court overruled its own decision in 1911, in 
Henry v. A. B. Dick Company, 244 U. S. 1. While 
the bench and bar of this country are probably not 
ready, as yet, to demand that the decisions of our 
courts of last resort should be utterly irreversible, 
like those of the House of Lords, it is submitted that 
the full and exhaustive discussions here advocated 
would create a tendency in the direction of more com- 
pleteness of decision and would tend also to lessen 
the number of reversals, though we are fortunate in 
having had so few reversals, thus far, in our history, 
on the part of our Supreme Court, and some of these, 
for example, the case of Adkins v. Children’s Hos- 
pital, 261 U. S. 525, wherein the court rejects or at 
least restricts, its earlier sanetion of a distinction in 
reference to the liberty of men and women to contract 
(see Bunting v. Oregon, 243 U. S. 426), may very 
properly be defended on the basis on which the court 
makes its departure, namely, a change in the economic 
conditions involved. It is interesting to note that in 
Washington v. Dawson & Co., 264 U. S. at 238, Jus- 
tice Brandeis gives a list of twelve decisions of the 
Supreme Court which it subsequently overruled 

The fact that matters of great moment in the 
field of constitutional law may appear in a decision 
of the Supreme Court in an opinion which does not 
make an exhaustive review of the earlier 
with a view to either expressly overruling them or 
distinguishing them may be illustrated by the case of 
Kentucky Co. v. Paramount Exchange Corporation, 
262 U. S. 544, wherein it is held in a very brief opin 
ion that a foreign corporation is a person within the 
meaning of the Fourteenth Amendment. Justice Bran- 
deis, dissenting, with whom Justice Holmes concurred, 
feels that this decision overrules Blake v. McClung, 
172 U. S. 239, and many others, which, the present 
writer may add, are some of our greatest landmarks 
in the field of constitutional law and if the Kentucky 
Co. case is to stand, we shall have to rewrite whole 
and corporation law 


decisions 


chapters in constitutional law 
It is interesting to note also that, notwithstanding the 
possible significance of the Kentucky Co. case and the 
seeming multiplicity of our law reviews, this case has 
not attracted the criticism of any of the law reviews, 


save a brief comment in the Wisconsin Law Review 
for April, 1924 

In view of the fact that so many of the great 
questions confronting the Supreme Court involve 


broad questions of social expediency and are not 


tec hnical legal 


merely narrow questions in the field of 
Supreme 


doctrine, it has often been urged that the 
Court should include in its membership ex 
other lines, though not lawyers. This would never do 
It may be an excellent plan to have broad-minded an 
extensively trained lawyers on the bench, but lawyer 


} 
T 


they must always be and for this simple reason, that 


perts aiong 


every question which reaches the Supreme Court is 
on final analysis, a question of law. [or example, it 
the Tennessee anti-evolution law case, the Unite 
States Supreme Court will never be called upon t 


determine ution is truce 
or false. 
namely, does the anti-evolution law conflict 
United States Constitution? Questions of 
pediency and such historical traditions as 
freedom may be in the background, but they are not 
the ultimate question of law which is the only one the 
Court can determine. 

It may be urged ‘in opposition to the plan of 
full discussion here advocated that too much feeling 


whether the doctrine of ev: 

There can be but one question for the court 
with the 
social ex 
academi 


may be engendered, so that, like the Dred Scott de 
sion, the decision of the Supreme Court, instead « 
tending to settle matters, will but add fuel to the 
flames. This objection can hardly be urged to the 


discussion of such questions as the anti-evolution law 
lit 


It is submitted that we are apt to suffer from too lit 


tle rather than too much public interest in momentou 
public questions. Too what extent do oratory and 
debating attract attention in our colleges today 


compared with athletics? The state of affairs in Aus 
tralia may be compared to our own 
tions of the Australians, Lord Bryce has sai 
is a love of out-door life, favored | 
a passion for all kinds of ‘sport’ and competitions 
cricket, football, and, above all, horse-racing—wmatters 
which overshadow political interests \ great cricket 
match is a more important event than 
ministry.” May not the same thing, wit 
alteration, be said in our own country 
the tremendous interest shown in the World’s Bas¢ 
ball Series occurring each autumn, the outcome of 
which is breathlessly awaited in every remote hamlet 
with bulletin boards to post the results received | 
telegraph of every swing of the bat, contrast the 
alarming percentage of persons who abstained fron 
going to the polls in the recent Presidential 


()+ the ais] 
tne prediiec 
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yy the climate, an 


; 
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change 
light 


g 
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\longside of 


reall 


campaigt 


which occurs but once in four years. A psychologica 
test among even our college students would doubtless 
reveal the fact that, to most of them, the wor 
“League” suggests baseball league, rather than TI! 


League of Nations. 

The plan here advocated is perhaps a rare one 11 
that it involves no new legislation, mu 
stitutional amendment. It necessitates merely tl 
growth of a wholesome tradition and 
of cooperation between agencies which are 
functioning in the field of American government 
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Michigan Bar President Honored 


Col. Wade Millis of Detroit, president of th 
Michigan Bar Association, has received from Was! 
ington an appointment as civilian aide to the Secr« 
tary of War. The appointment has been accepte 


and Col. Millis has entered on his duties. His juris 
diction is the State of Michigan; his duties, the pr 
motion of the work of the Civilian Military Trainir 
Camps in this state and such other liaison work be 
tween the War Department and the public as m 

be prescribed.—Exchange 
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PRIVILEGES—OR RIGHTS AND DUTIES? 








Defense of Proposed Equal Rights Amendment to the Constitution Sponsored and Introduced 
in Congress by the National Woman’s Party—Seven Principal Arguments 





Against Measure Considered 


A Reply to Article in the October 


Issue of the Journal 





By AvBert Levitt 
Professor of Law, Washington and Lee University Law School 


a vigorous attack was made on 
Rights Amendment, sponsored and 
> , . r ’ 
Congress* by the National Woman’s 
Party, which reads as follows: 
Section 1. Men and women shall have equal rights 
ughout the United States and every place subject to 


[* a recent article in the AMERICAN Bar ASSOCIA- 
TION | AL! 


the Equ 1] 


' : 
introduced li! 


»ectior ( 


ongress shall have power to enforce this 
irticle by appropriate legislation. 
[hat article represents an all too prevalent and 
mistaken idea concerning the legal status of women 
in the United States. Because of this a detailed 
examination of the arguments presented seems to 
lerable importance. 
ter of the article agrees that there are 
discriminations against women in the 
s which are unjust and which ought to 
be destroyed. He fears, however, that in the process 
of removing these legal discriminations certain 
privileges which women are now enjoying will also 
He enumerates several types of 
privileges and insists that these privileges should 
remain. 


The fir 


be of cons 
The wri 
many legal 


nited State 


be destroyet 


st thing to be noted is that an argument 
f the existence of legal privileges to some 
id not to all of our citizens is a definite departure 


m one of the fundamental principles of our 
American form of government. We believe that 
urs is a government of laws, and that our laws 
hould provide for equal rights to all and special 


rivileges to none. There is nothing in our form 


government which would make it desirable to 
ive a] leged class protected in their pitvileges 
by the law. This would be true whether the class 
is created with reference to economic, social or 
litical sition. There is no reason why class 


ivilege should be created on the basis of sex any 
nore than on the basis of social, economic or politi- 
il position 
In the second place it is to be noted that the 
irguments made against the Equal Rights Amend- 


ment are usually inaccurate as to facts and unsound 


am ile , 

1 law 
1. The first argument made against the Equal 
Rights Amendment is based upon the belief that it 


would destroy the so-called “protective welfare 
’ which ought to be conserved. By such 
legislation is meant statutes which purport to safe- 
uard women in industry. Examples are hours-of- 
or laws, minimum wage laws, laws compelling 


P . . 

eaoiclating: 
21Siatio 

1 

} 


‘Shall Women 

l A. B. A - 
iment was introduced by Senator Charles E. Curtis 
Anthony of Kansas. 


Throw Away Their Privileges?”; E. C. Lukens, 
645 


2. The amer 
f Kansas ar Representative D. R 
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employers to furnish seats and dressing rooms for 
their female employees, etc. 

But there is nothing of an inherently peculiar 
sex nature about such legislation. Rest rooms are 
just as necessary for men who have to stand upon 
their feet all day as for women. Men are not of 
such peculiar anatomical construction that they do 
not require seats while engaged as salesmen or in 
other occupations in mercantile establishments. 
The eight-hour day is a necessity for men as well 
as women. The labor unions know this and act 
upon that knowledge. The United States Steel 
Corporation knows it. That is why they have re- 
cently put all their plants on an eight-hour day 
schedule. The largest business and industrial con- 
cerns in the country have reached the point where 
they see the economic advantages of the eight-hour 
day. 

Regulation of the hours of labor depends upon 
the type of labor performed and the employees’ 
reaction to it. Sex is not the sole determinant. 
Where a man works in an iron mill and lifts 150 
pounds of iron several hundred times a day he is 
just as weary and in danger of destruction of health 
as is a woman who spends nine or ten hours a day 
behind a ribbon counter in a department store. The 
physiological differences between men and women, 
great as they are, do not prove that, biologically 
speaking, men are not injured by long and arduous 
hours of labor. The child-bearing functions of the 
woman is, no doubt, to some extent at least, hurt 
by certain types of continuous labor. Laws which 
prevent women from engaging in such labor are 
based upon the idea that it is one of the functions 
of government to insure, so far as it can, the birth 
of healthy and vigorous children. The same idea, 
however, operates in favor of restrictive legislation 
for men. The most recent biological researches in- 
dicate that there are certain types of labor activi- 
ties which impair the procreative function of the 
male. It has been definitely demonstrated that the 
spermatazoa are as much injured by overwork and 
fatigue on the part of the male as the ova are in- 
jured by fatigue and overwork on the part of the 
female. The biological differentiation between men 
and women is no longer considered as being so 
absolute that legislation which is applicable to the 
female sex would be inapplicable to the male sex. 

A special type of so-called protective legisla- 
tion is that of the minimum wage for women. It 
is significant that the opponents of the Equal Rights 
Amendment have ceased stressing the fact that the 
Amendment would probably interfere with mini- 
mum wage laws. The reason for this is obvious. 
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The United States Supreme Court has held that 
minimum wage laws are unconstitutional and that 
the unconstitutionality would probably exist even 
if there were minimum wage laws for men. The 
Equal Rights Amendment would leave the mini- 
mum wage law situation untouched. 

Furthermore, those who are concerned with 
preserving the “privileges” of women are inclifted 
to overlook the facts. The average employer is no 
philanthropist. He wants the most that he can get 
for the least that he must pay. Recent investiga- 
tions in the District of Columbia have shown that 
where the hours of labor are restricted and a mini- 
mum wage must be paid the employer would rather 
hire men than women. Women, like children, are 
usually employed because they can be secured at 
a cheaper price than men. Put the price up and the 
hours down and women lose their jobs. So-called 
protective legislation does not protect women. It 
tends to injure them. It has well been called “ill- 
fare restrictive legislation.” 

The basic defect in the argument of the op- 
ponents of the Equal Rights Amendment is that 
they are looking at industry and industrial prob- 
lems in terms of women and not in terms of work- 
ers. The proper method of approach to industrial 
problems, it is submitted, is to deal with industries 
as such. If a given industry is being conducted in 
such wise that the employees are injured and the 
general welfare is being impaired by long hours and 
inadequate wages, the industry should be regulated 
so that these evils are eliminated. Not sex but the 
general welfare is the test. The trend in American 
life is toward such control of industry. The manu- 
facture of certain types of matches has been for- 
bidden. Lead works of various kinds are carefully 
regulated. Certain safeguards must be used in 
mines. Machinery in mills and factories must have 
guards and safety appliances about them. There 
is no discrimination made between machines oper- 
ated by men and machines operated by women. The 
individual operative is protected regardless of sex. 

2. The second argument advanced by the op- 
ponents of the Equal Rights Amendment is that it 
will sweep away such things as “support laws.” 
Most of the states, it is argued, have statutes giving 
wives, who have been deserted by their husbands, 
rights of action against the deserting husband for 
support. These statutes will be wiped out. And it 
is ironically asked if you will allow husbands who 
have been deserted by their wives to sue their 
wives for support. 

It is submitted that there is nothing inherently 
ludicrous about allowing deserted husbands to sue 
their deserting wives for support. Suppose this 
case. The husband has given all his time, energy 
and capacities to earning enough to maintain his 
He falls ill and is unable to support himself 
any longer. The wife is of the type that takes all 
and gives nothing. She leaves-him. She finds 
lucrative employment. She is capable of support- 
ing him and herself. Is there any reason why she 
should not be compelled to do for him what he did 
for her? Or suppose the case where the wife has 
more property than the husband, and he is likely 
to become a public charge. Is there anything 
ludicrous or immoral in compelling her to keep him 
from becoming a public charge? In North Dakota 
husbands and wives owe each other mutual duties 
of support. In Louisiana the same principles ob- 
tain., It is simple enough to pass such mutual 


home. 





support laws. If they are passed the Equal Rights 
Amendment will leave them untouched. 

3. The third argument which is advanced by 
the opponents of the Equal Rights Amendment is 
that the proposed amendment would do away with 
“mothers’ pensions.” Many states allow mothers 
of children to receive, under varying circumstances 
and conditions, certain sums of money to enable 
them to support their children. The opponents of 
the proposed amendment ask ironical “Would 
the advocates of the act favor fathers’ pensions, or 
would they rob the widow of her mite in order that 
she may enjoy equality?” 

The answer to this argument is that the so 
called “mothers’ pension” laws are not laws passed 
to help support mothers at all. They are passed to 





aid in the support of the children. Mothers are per- 
mitted to take care of themselves. It is only be- 
cause they cannot take care of their children that 
the state furnishes them with aid. The primary 
purpose of the mothers’ pension laws, as is the 


primary purpose of the Shepard-Towner Act, is to 
promote the welfare of the children. From this 
point of view there is nothing silly or ludicrous in 
allowing pensions to fathers. If a father is unable 
to take care of his children properly because of ill- 
ness or incapacity to earn enough to support them 
there is no reason why the children should be left 
to private charity. The state has just as much 
interest in the children of indigent fathers as in the 
children of indigent or helpless mothers. The state 
should look after the children of widowered fathers 
just as much as it looks after the children of wid- 
owed mothers. The need of the children would be 
just the same whether it is the father or the mother 
of the children who is dead. The way to meet this 
problem is to have laws permitting children whose 
parents are unable to support them to receive such 
aid from the state as the state thinks wise to give 
them. There is nothing new about this type of 
legislation. Throughout the country school chil- 
dren are furnished with milk and lunches either 
free or for a very nominal cost. Undernourished 
children need to be fed so the state or municipality 
or the county or the school district does the feeding. 
The Equal Rights Amendment will not interfere 
with child welfare laws. Nor will it interfere with 
so-called “mothers’ pension” laws in those jurisdic- 
tions where the purpose of the statute is the guide 
to its interpretation. In such jurisdictions it is seen 
that the laws protect and aid children and do not 
even purport to aid mothers or widows 

4. In some states a widow is allowed to have 
exemptions from attachment by the creditors of her 
deceased husband. The opponents of the Equal 
Rights Amendment ask if such laws will not be 
abolished. 

The answer is frank and plain. If the exemp 
tion laws are based simply upon sex they will be 
abolished. Furthermore they should be abolished. 
The true question involved does not concern sex 
but the welfare of a human being. If a widower 
would be left destitute if the property of his de 
ceased wife were not exempt from attachment by 
her creditors, there is no reason why the exemption 
should not exist in his favor as well as in the favor 
of a widow. The principle of not stripping a debtor 
is not new or unusual in the law. Homesteads are 
exempt from attachment. All the property of a 
debtor cannot be taken to satisfy his creditors 
Something must be left him so that he can get a 
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new start. Workmen’s tools are free from attach- 
ment. A physician’s instruments cannot be at- 
tached The books of a lawyer, minister and 
cher are free from attachment. The way to 
give a widow some of her deceased husbands prop- 
erty when he was hopelessly in debt is to pass laws 
exempting to a given sum, any decedent’s es- 
ite from attachment by creditors, and giving the 
empted property to the surviving spouse. 
lhe assumption of the opponents of the Equal 
tights Amendment is that men are never in a posi- 
n where they cannot take care of themselves; 
it men are never dependent on their wives; that 
n will never be in a position where the death of 
ves will actually make it impossible for 
rt themselves. The evidence is over- 
elming against such an assumption. The alms- 
ses, social settlements and probate courts prove 
imption to be false. The further assump- 
ns to be that the State is not interested in 
tecting indigent or helpless men. But there is 
reaso1 y widows should be more privileged 
widowers. The real question is this: Is the 
the widower in a position where he or 
e needs t protected from rapacious creditors? 
en the law should give that needed pro- 
wit t regard to sex. 
. 7 vagrancy laws of some of the states 
( rom liability to arrest for vagrancy. 
e opt of the Equal Rights Amendment 
st that the proposed amendment will wipe out 
Well, why should it not be wiped out? If a 
in is grant, why should she not be treated 
a vagrant? Is she any the less a menace to so- 
ty than a man who is a vagrant? Vagrancy 
WS are ] ed because vagrants are a menace to 
community where they may be found. If any 
ilege | 1 on the sex of the vagrants exists so 
women are exempt from the operation of the 
grancy such a privilege should be destroyed. 
privileg ised upon sex which is detrimental to 
es | welfare is a privilege which society can 
y wel without. 
6. The opponents of the Equal Rights Amend- 
nt always present one argument as though it 
ere ab ly irrefutable and conclusive. They 
» so with an air of finality which is little less 
ludicrous. They point to the army and the 
y and ask; “Would you make it possible for 
nen to enlist in the army, the navy and the 


corps?” To them the obvious answer is 
But there is no reason why the answer 
not be “Yes.” There is nothing inherently 
bl bout women serving in the armed 

e nation. During the war thousands of 
and serve with great efficiency 
honor, in all three branches of the armed forces 
Our sisters went over-seas and 


¢ 7 eat ’ 


ve ambulances under fire; our wives went into 


army and navy as clerks and yeowomen; our 


hers served in the hospitals and the Red Cross. 


lid not think this amusing nor immoral nor 
tural. What women demonstrated that they 
ld ar times should be open to them in 


e times if they so wish it.\_If women want to 
t in the army and the navy; if there is room 
hem in the army and the navy; if they can do 


rmy and navy, why should they not 
1avy as a means of liveli- 


the army and the n: 


fession in the same way that the men 




































































Behind this idea that women cannot or should 
not serve in the armed forces of the nation is the 
notion that women, because they are women, are 
not fit to enter certain professions or carry on cer- 
tain occupations. Less than a generation ago it 
was argued by the opponents of women suffrage 
that women were unfit to be doctors, lawyers, min- 
isters, telegraph operators, North Pole explorers, 
or whatnot. Somehow, however, women demon- 
strated that they were fit to be doctors, lawyers, 
ministers, judges, executives and everything else 
that they got the chance to be. They were no 
more “inherently unfit” than the men were. One 
wonders if the demand that “women in industry 
must be protected” is not camouflage for fear of 
competition in which the women will not come out 
second best. 

7. The final argument made by the opponent 
of the Equal Rights Amendment is based upon 
the notion that the proponents of the amendment 
are “out of touch with the real facts of life's 
struggle.” This argument is usually the result of 
ignorance. The facts are that the leaders of the 
National Woman’s party are more informed con- 
cerning, and more definitely in touch with, the eco- 
nomic, political and legal status of women in the 
United States than any other individual or group 
in the country. It is a tragic fact that most of the 
members of the Bar, and nearly all of the judges 
know practically nothing about the laws governing 
women in the United States. This is true not only 
on the laws generaily in force throughout the 
United States, but even of the local laws in their 
own jurisdictions. Even many of those whose 
function it is to teach the Law of Persons and Do- 
mestic Relations in our law schools know almost 
nothing of the subjects they are supposed to teach. 
This last statement seems a harsh indictment. As 
a member of the law-teaching profession I know it 
to be all too true. 

But the National Woman’s Party knows what 
it is talking about. Its Research Department has 
compiled all the statute and case law in the coun- , 
try concerning the legal status of women. This 
information is kept up to = They know what 
the existing situation is. /It is a striking commen- 
tary upon the information possessed by the Na- 


«tional Woman’s Party that even their opponents 


write to them to find out what the discriminations 
against women are in a given state. (The argu- 
ment against the Equal Rights Amendment which 
is based upon the supposed “ignorance” of the 
National Woman’s Party is either uninformed or 
mendacious. 

It is submitted that the entire problem of equal 
rights for men and women should not be ap- 
proached from the standpoint of a mistaken idea 
of chivalry nor with even a genuine and sympa- 
thetic desire to protect women from what is 
deemed to be detrimental to the welfare of women. 
The point of view should be that the laws are meant 
to apply equally to all citizeng_irrespective of race, 
creed, color or sex. |Women should not be given 
privileges under the law because they are women. 
They should be given rights under the law because 
they are citizens and human beings. Discrimina- 
tions in their favor should be avoided as well as 
discriminations against them. They should be given 
duties under the law. They should be made to fulfill 
these duties. 






























THE EFFICIENCY PROBLEM IN STATE GOVERNMENT 
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nslature « 


By WiLti1AM A. Ropinson 
Department of Political Science, Dartmouth College 


f a recent address Secretary Hoover 
the waste, incompetence, oppres- 
ncountered so frequently by those 

s with the United States Govern- 
than a century, he lared, we have 
primary principles »f good organi- 
ve abuses are merely a natural result 
rganized administrative services. For 
irs every President has urged admin- 
but the opposition of what Mr. 
as “vested officials, vested habits, 
ups, and organized minorities’ has 
rts. In the several states, however, 

ive been successfully attacked and 


has been noteworthy 


have been some notable developments in 
ent since 1900. Functional activi- 
rmously increased in nation, state, 
Chere have been many experiments 
| to promote popular control of gov- 
irty machinery. Attracting less atten- 
nportant has been the movement for 

effic iency 


The Growth of State Activities 


York Constitutional Convention of 
lution proposing to curtail the Legis- 
pass sundry humanitarian laws was 
ne of the delegates remarked, “My 
my study of affairs in this land and 
led me to the conviction that after 
“Our methods of life 
mplicated, our methods of business 
id another delegate, “above all, our 
lily growing more dense, and each 
iat we call civilization means 
demand upon government to in- 
We have no right to suppose that 
ire will have any slackening what- 
rary, if we face the problem fairly 
that in all probability the 

rather than diminish.” 
past ten years have demonstrated 
statements. The normal growth of 
nections was accelerated by the war. 
he country seemed possessed by a 


ther’s ke eper 


n, and in a few cases, for govern- 
1 o1 This activity brought 
‘ments proved costly fail- 

vy a healthy reaction in progress 
g¢ minorities ever looking for legisla 
creation of new offices for the exe 
schemes. But making full allowance 
ange in public sentiment, the funda- 


situation remain unchanged 
The Effect on State Machinery 
f increasing responsibilities on govern- 
was well described by Governor 


Lowden in a masterly address to the Illinois 
1917. The Illinois situation has since 


applicable to most of the states and to the national gov- 
ernment as well. “The state has become more com- 
plex. Its sphere of action has been increased. The 
police power has been extended, and state regulation 
and control of matters pertaining to the public health, 
welfare and safety has assumed wide and extensive 
proportions. No occupation, trade or employment has 
escaped. A great mass of legislation, much of it ill- 
considered, has been enacted. Administrative 
agencies have been multiplied in bewildering confusion 
They have been created without reference to their 
ability, economically and effectively to administer the 
laws. Our finance administration is chaotic, illogical 
and confused. Something goes wrong, and we 
enact a law and there the matter rests. We are con- 
fronted with a problem requiring solution, and then 
we pass the problem on to a commission and felicitate 
ourselves that we have solved the problem. Progress 
is the law of life. The progress needed most now is 
progress in administration. To meet these obli- 
gations, democracy must show a constantly increasing 
efficiency in government. That is the test which we 
now must meet, and if we do not meet it, democracy 
is doomed.” Elihu Root expressed the same idea when 
he declared in the New York Constitutional Convention 
that the business of the state had outgrown the ma- 
chinery available for its proper handling. 

The state is now primarily a great business organi- 
zation. “In the last analysis,” said Governor Smith to 
this year’s Legislature, “we will have to deal with but 
very few strictly political problems. The activities of 
the great corporation known as the State of New York 
are almost entirely concerned with the strictly business 
side of government and the welfare or human side.” 
Whether in New York or South Dakota, the primary 
functions of the state are administrative. Highways 
must be built and maintained, defectives and delin- 
quents must be cared for, schools and colleges must be 
supported, officials must be organized for the enforce- 
ment of a variety of laws. As commerce and industry 
become more diversified, there is a corresponding in- 
crease in regulatory enactments and the administrative 
burden grows steadily. 


Inherent Weaknesses in the Existing Scheme 


The problem of getting economical and effective 
results from the state administrative machinery is the 
basis of a recent contest in New York. It has 
appeared in more or less similiar form in Washing- 
ton and in most of the state capitals. It involves some 
thorough-going changes in the existing plan of govern- 
ment and may ultimately overthrow some long estab- 
lished theories. The municipality has had the same 
problem and, with many exceptions, has made such 
progress in solving it, that it is no longer as Lord 
Bryce said thirty years ago, “the conspicuous failure 
in American government.” 

To understand the administrative situation in the 
states it is well to remember that the State executive 
differs essentially from the Federal. The President of 
the United States is the responsible head of the great 
administrative system of the national government. He 


n been greatly improved but the description is stili 
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appoints his cabinet and a number of subordi- 
nates. While frequently embarrassed by the necessity 
for Senate confirmation, his removal power is amply 
sufficient to make effective the constitutional mandate, 
“to take care that the laws be faithfully executed.” The 


rea 
gre at 


Governor, on the other hand, divides executive power 
with several other officials elected by the people and 
responsible only to them. A great variety of subordi- 
nate administrative commissions and officials conduct 
the work of the state, appointed by various superiors, 
holding office for various terms, conducting their work 
under diverse rules and regulations and constituting 
what Governor Capper (now Senator) of Kansas once 
itch-work, antiquated, 
entirely out of keey 


described as “a hodge-podge; a | 
cumbersome, wasteful, inefficient ; 
ing with the more scientific systems of business now 
employed by private concerns.” 

Under such conditions, waste of money and effort, 
inefficiency, carelessness, and dishonesty have flour- 
ished. Some of these same evils have been apparent 
in Federal administration, but the centralization oi 
control and responsibility in the hands of the Presi- 
dent has been a powerful influence against such condi- 
tions as have developed in many of the states. Yet 
as a recent Governor of Indiana remarked, “The acts 
of the under the constant and critical 
scrutiny of the public. He is charged with the failures 
in practically all matters of state administration, al- 
though under our present governmental organization he 
is without authority to act in many instances where he 
is now held responsible.” 

It is not easy to remedy the situation, even if its 
evils are apparent. Deep-rooted prejudices are in 
volved. “There is, and has said Governor 
Scrugham of Nevada, in this year’s biennial message, 
“an essential difference. in the general organization of 
private and public business. Private business is cus- 
tomarily organized on a plan which fixes responsibility 
on an individual who has the appointment and control 
of his co-workers. Without doubt such an organiza- 
tion produces the maximum of business efficiency. 
State business on the other hand is usually conducted 
by departments independent of one another and co 
operating as a matter of comity rather than as an oper 
ating unit. The state system came as a result of the 
desire of the founders of our Commonwealth to pro- 
vide requisite checks and balances and to avoid even 
the semblance of autocracy.” Governor Smith’s oppon- 
ents who have charged that his plans for administrative 
and budgetary reform are monarchical innovations are 
after all standing on familiar American ground. More 
than a century ago Timothy Dwight commented on the 
reluctance cf the Rhode Islanders to bow their necks 
to such a monarchical institution as good roads 


Governor are 


been,” 


Progress in Different States 


Important progress has been made, considering the 
fact that such a reform does not offer the emotional 
opportunities so dear to the electorate. About half of 
the states have appointed investigating bodies to report 
on the situation. Everywhere there have been found 
the same conditions. Illinois made the first important 
reform in 1917 by consolidating over a hundred miscel- 
laneous boards and offices into nine departments. 
Idaho, Nebraska, and Washington followed suit, and 
at the beginning of 1925, eleven states had adopted 
more or less extensive Governors in practi- 
that steps be taken to 
and the subject was 


reforms 
} 


cally every state have urged 
improve 


business efficiency A 








stressed in a number of this year’s messages, notabl 
in Arkansas, lowa, and Minnesota. 

In practically all the more drastic re-organizations 
the working principle has been the grouping of relat 
activities under one departmental head responsible t 
and appointed by, the governor. Where 
done it is possible to run the affairs of the state as a 
integrated business. Where changes have not been 
sweeping, considerable improvement has been made 
putting the various institutions of the state under 
board of control. Centralized purchasing 
introduced in many states. In Massachusetts the Con 
mission of Administration and Finance has 
the combined functions of budget preparation, purchas 
of supplies, personnel standardization and classificatior 
and pre-audit of departmental expenditures. In it 
report for 1924, published in March of the present ye 
the Commission reports a reduction in appropriatio1 


e 





his has beet 


bee 


has 
na 


exercises 


requests amounting to almost eight million dollars. | 
gives in some detail a summary of various economi 
and declares that its policy will continue to be tl 
maintenance of all existing activities on a standar 
creditable to Massachusetts traditions but with du 


consideration for the fact that “‘the need of t 
making the weight of taxation no heavier t 
sary is considered paramount to most other needs.’ 
The Executive Board in Pennsylvania has exer 
cised somewhat similar powers, and Governor Pinchot 
has declared its services of “incalculable value’ in con 


verting the government “from what it was into an eff 
cient and economical business machine for the service 


of the people z 

By far the most important administrative reform 
of recent years was accomplished in New York on 
November 3rd of the present year when the 
approved Amendment No. 3 eliminating as 
officers the Secretary of State, the Treasurer, 
Engineer, and providing for the establishment of 
twenty civil departments. Any increase in the number 
of such departments is prohibited, but its reduction 
by further consolidations is permissible. While its 
adoption has been generally considered a great triump! 
for Governor Smith, the project has been before the 
state for more than ten years and it has had 
of many leaders in both parties. It may be of som 
interest to note in this connection that on the same 
date the voters of Westchester and Nassau cour 
rejected charters embodying some of the same pri 


ciples of concentrated responsibility and authority 


The Budget Question 

In all schemes for reorganization the question 
budgetary reform is involved. In many states every 
session of the legislature sees a swarm of 
heads and administrative officers lobbying 

pulling for increased appropriations \ number 
carelessly drawn measures are incorporated into get 
eral appropriation bills and crowded through in t 
last days of the The legislator is therel 
in administrat 


g 
given an opportunity for meddling 

did not ta 

on the administrat 


the support 
rt 


session. 


matters and he would not be human if he 
advantage of it. The effect 
official is equally bad. He is likely to disregard tl 
interests of other branches of the service and if | 
receives legislative favors he must find means of 
ment. The governor’s veto may eck the wors 
abuses, but it cannot secure constructive results 
The Maryland budget plan has widely d 

cussed, and if accompanied by adequate administrati 
reorganization should do much to improve busines 
methods and to promote economy. Under this sc 
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| f the budget is vested in the governor. 
rhe legislature is prohibited from increasing the items, 
xcept those relating to itself or the Judiciary, but can 


ake reducti except in a few specified cases. If 


preparatior 


supplementary appropriations are made it must be by 
parate bill and a revenue measure must be attached 
each. Furthermore, the governor and department 
eads may appear in either House to defend such 
recommendations as are embodied in the bill. It was 


when urged by Governor Smith, that 
to bring charges that he was trying 
Stuart power to levy taxes and make 
out the consent of the representative 


his proposal 
1 his oppo! ents 
» revive the 
xpenditures witl 


ody. A similar proposal made by the Convention of 
915 was lost when the constitution of that year was 
ected by tl ters 
It is hard to see how any measure short of this 
in produce permanent improvement. Many so-called 
gets are me lected recommendations which the 
gislature cept, reject, or amend at pleasure 
The pressu favors results in alteration and 
mendment with inevitable waste and resulting de- 
alization and inefficiency 
So far, with the exception of New York and 
\fassachusetts, administrative reorganization has lacked 


istitutional basis. A purely statutory plan may 
us weakness. Any measure which 
motes efficiency and economy is bound to 
Statutes can be easily amended or 
lual alterations and continual tamp- 
r by the legislature can be checked only by 
pular interest and watchfulness, and only too 


ften the public is indifferent. If the governor is 

be the genuine head of the state service, the other 
lective offices with the possible exception of that of 
\uditor, should be abolished. Here again there exisis 


popular prejudice in favor of the existing scheme, 
though as Elihu Root pointed out, “the six-headed 
its inevitable discord and opposition, 


ng up of a chief executive not selected 
icting for the people’s interest, but 


executive, witl 


eans the sett 


the selfish interest of the few who control the 

vy. whichever partv it mav be.” 

New York has at last accepted Mr. Root’s advice. 
hile the Lieutenant Governor, Controller, and Attor- 


still elective, the power of the Gov- 
sO increased under the recent amend- 
nt that he should henceforth be a genuine executive, 
th powers administration and leadership more 
irly commensurate with the responsibilities of his 


fice. It is to be hoped that a budget amendment of 
Maryland type will eventually follow. When that 
accomplished the example of the Empire State 
uuld be of far reaching influence in the field of state 
eTrimne T 


The Future 


Phere a strong likelihood that administrative 
iency will make much more rapid progress in the 
decade than the past. There are several favorable 


luences. Success has on the whole attended such 
periments as have already taken place, and in spite 
nservatism in questions of governmental 
rganization there is more interest in scientific method 

ever before. There is a growing disgust at the 


continual efforts to create new offices and less sym- 
pathy for the job-holder who is removed from the pay 
roll. Much more is known about administration as a 
science and about its application in other countries. 


High Taxes as an Educational Influence 


But it is the tax situation which is likely to have 
the most far reaching influence. “Her wealth is so 
great, her revenue so elastic,” said Lord Bryce in dis- 
cussing the public finance of the United States, “that 
she is not sensible of the loss. She has the glorious 
privilege of youth, the privilege of committing errors 
without suffering from their consequences.” Thirty- 
odd years since these words were uttered have brought 
the day of retribution. No sane person can deny that 
public waste and inefficiency can no longer be indulged 
in without consequences of the most serious sort. 

In most states taxation has been outstripping the 
growth of wealth. The revenue system—far from 
being elastic—is very frequently restricted by prohibi- 
tions on legislative power to the general property tax. 
The electorate in most cases has shown pronounced 
opposition to increasing the scope of this power by 
permitting income taxes or other forms of revenue. 
The burden on property, especially on real estate, has 
become excessive. Yet in most of the states institu- 
tions are overcrowded, and administrative work is fre- 
quently ineffective for lack of adequate personnel and 
equipment. With new sources closed, the only relief 
in sight comes from the hope of curtailing expendi- 
tures. Certainly it would seem wise to try to secure 
better results from the present outlay. Governor Don- 
ahey under the graphic title “Fifty-Cent Tax Dollars” 
has recently described governmental waste and extrav- 
agance in Ohio, citing a score of instances of things 
“done in the name of government which, if done by 
an employee of a corporation, would cost him his job 
overnight, or if by a man in private business would 
land him in the insolvency court,” a condition which 
he says is little better in most other states of the Union. 
There are signs that the public is opposed for the time 
being to governmental extravagance and is likely to 
favor retrenchment and economy. Governor Pinchot 
has shown in his January message what can be accom- 
plished by a determined executive who has the advan- 
tage of even partially improved machinery. Governor 
Groesbeck of Michigan has secured equally good re- 
sults. Governor Hartley of Washington is making a 
determined fight for economy, reorganization and the 
introduction of strict business methods into the state’s 
affairs, with the outcome still uncertain. The whole 
question of state finance shows the need of genuine 
leadership and careful planning. Several states have 
kept expenditures and indebtedness within narrow 
limits only to find themselves confronted with the need 
of extraordinary outlays for the replacement of obso- 
lete plant, worn-out highways, and inadequate institu- 
tions. Only proper administrative machinery, an ade- 
quate budget, and scientific accounting can furnish a 
basis for formulating an effective policy. The absence 
of proper standards of public service as Governor Pin- 
chot says, has meant “enormous injury in money 
wasted, in public work undone, public institutions mis- 
managed, unfortunates neglected, children untaught, in 
thousands of workmen needlessly maimed, in thou- 
sands of lives needlessly lost or ruined,” and, worst 
of all, “the forcing of cynical and perverted standards 
upon the people of this Commonwealth.” 
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HOW THE GREAT THINGS ARE AC 
COMPLISHED 
believed” are the 


se 


Because thou hast 
opening words of a fine sonnet in which 
Matthew Arnold explains the achievement 
of a certain famous character. The same 
explanation could be given of any worth 
while accomplishment: the element of faith 
in the idea and trust in the process of time 
is always there. We need go no further 
than the American Bar Association itself 
for an apt illustration. Because the for 
ward-looking men who organized it nearly 
fifty years ago had faith in its mission and 
its future, and acted in that faith, we have 
today a piece of social machinery capable 
of serving the republic well. There were no 
doubt plenty of arguments against its utility 
when it was new. Possibly the arguments 
against it were as strong as those in its 
favor. But belief, which is not altogether a 
thing of the reason and often very much a 
thing of the will, was able to carry the point 
and Time has not failed to vindicate it. 

We are tempted to apply something of 
the same idea to the question of the World 
Court, again presented squarely to Congress 
by President Coolidge’s message. Neither 
here nor anywhere else in national or inter- 
national affairs is mathematically 
demonstrable in advance. A resolute skepti- 
cism can always find plenty of objections 
to anything that is proposed. Resolute 
skepticism generally has, but in the process 
it has seldom accomplished anything worth 
while. Not without reason does Mephis- 
topheles say, “I am the spirit that denies.” 
Action requires faith, a willingness to stand 
by the noblest hypothesis, and the man who 
demands that every scruple which reason 


success 


may suggest shall be satisfied in advance is 
the man who never does anything. This is, 
of course, not to say that there are not 
manifold sound reasons for the adoption of 
the World Court —reasons which in the 
judgment of national leaders of high author 
ity altogether outweigh any which can be 
urged against it. It does mean that great 
things are done by men who add to the dic 
tates of their judgment, as an impulse to 
action, a belief in the possibility of solving 
to some extent the great problems which 
vex the time, and a realization that life can 
never be wholly exempt from hazard. 

All around us in our country we see 
these ‘ventures of faith” undertaken by men 
who believe that what ought to be done can 
be done, no matter how difficult the situa- 
tion may seem. Take for illustration the 
numerous hopeful undertakings under way 
for the improvement of the administration 
of Justice, particularly for the punishment 
and prevention of crime: The National 
Crime Commission, with its distinguished 
personnel, organized to awaken public opin 
ion and also make available facts on which 
intelligent conclusions can be based and de 
cisive action undertaken: The Missouri Sur 
vey of the Administration of Justice in that 
State: The Chicago Bar Association’s efforts 
in the same direction: the Chicago Crime 
Commission’s contemplated campaign to 
secure adequate revision of the State Stat 
utes, particularly of those relating to crime; 
the California survey of conditions on the 
civil side of the courts, undertaken by repre- 
sentative lawyers of that State; the recently 
issued pamphlet in which the State officials 
and officers and outstanding members of the 
Mississippi Bar Association denounce mob 
law and call on the sworn officers of the law 
to do their duty; the statistical analysis of 
court and crime conditions recently issued 
by the Department of Public Welfare of 
Georgia; and many other similar recent de 
velopments. 

It is easy enough to find plenty of pegs 
for criticism of these or any other efforts 
that may be made to improve the admin 
istration of Justice. Prophecies of failure 
can be made with perfect safety and with 
freedom from any irksome personal obliga 
tion to exert oneself. But though actual 
accomplishment remains for the future, even 
an incomplete list of such undertakings is 
encouraging and significant. Fach is a liv- 
ing testimony to the belief of active and 
capable men that the struggle really avails 
and that things need not necessarily remain 
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as they have been. Each is a typical illus- 
tration of the American optimism that re- 
fuses to be discouraged by the difficulty or 
of the problem, that does not in- 
step be assured in advance, 
to run some risk of failure as 
in inevitable accompaniment of the chance 
of real performance. Whatever is eventu- 
ally accomplished—and we do not doubt 
that beneficent results will follow in the end 
will be due to the type of mind that dares 
to hope as well as reason. 
The subject naturally leads to the 
American Law Institute—certainly the 
most striking illustration of recent years in 


immensity} 
sist that every 
but is willing 


our country of faith in the possibility of suc- 
cessful action in a difficult field. It is too 
early to predict the outcome of its labors. 
Mr. Elihu Root himself, in an address a year 
r so ago before the San Francisco Bar As- 


ciation, said that no one could say 
whether or not it would achieve the task it 
had set itself, but at any rate it was the one 
hope of solving an intolerable situation. 
Men lacking in imagination, in the faculty 
of belief, might well have been daunted at 
the prospect of grappling with a problem 


only to be compared with that of the great 
lustinian. But because some men were not 
launted, because they believed the thing 


could be done and were willing to stake 
somethine on it, one of the most significant 
undertakings in American History has hap- 
pily begun and is already furnishing proofs 
of the soundness of the faith that was in its 
riginators 

Perhaps no better way can be found of 
beginning the new year than by renewing 
uur belief in the possibility of improvement 
in every condition of life, in the efficacy of 
human effort, in the “increasing purpose” 
that runs through the ages, and in the ulti- 
mate triumph of every good cause for which 
men are willing to pay the price in effort 


nd devotion 


Vine UABLE ASSET 
We nofe that the non-partisan commis- 
ion recently created in New York to devise 
method for patting into effect the “Short 
illot” constitutional amendment, adopted 
the last election, is headed by Charles 
ans Hughes and contains the names of 
hn W. Davis, Charles S. Whitman and 
ther men distinguished as leaders in public 
nd professional life. 
There is no more valuable asset for a 
State or a nation than this tried experience 


of men who have served the public well, who 
have the public confidence, and whose 
knowledge of affairs is disinterestedly sub- 
ject to the public call on occasions of special 
importance. They are a time-saving and a 
result-getting device of the most approved 
efficiency. The conditions of our life which 
develop and permit leadership thus give us 
a reservoir of ability on which to draw at 
need. 

It will be an unfortunate situation when 
things are otherwise. But we need not blink 
the fact that there are influences steadily at 
work antagonistic to the conditions under 
which first-class leadership is developed. 
The theory that the public representative is 
the mere mouth-piece of his constituents 
and should have no will or opinion of his 
own is one. The emphasis of group-con- 
sciousness is another. In other fields stand- 
ardizing tendencies are evident. When de- 
mocracy impairs leadership it cripples one 
of its most useful servants. 


STATE AND LOCAL BAR ASSOCIA- 
TIONS 


During the year drawing to a close both 
State and Local Bar Associations have 
shown increasing evidences of activity. Per- 
hans the most notable recent thing about 
the State Associations is the growing tend- 
ency to establish and publish official organs. 
Members realize that there is nothing so 
well adapted to maintain solidarity and in- 
terest between meetings as a publication that 
reaches every member every month with 
notice of what officers and committees are 
doing or planning to do. Some of these pub- 
lications are more ambitious than others, 
but all of them serve a useful purpose. 

The larger local organizations appear 
to be placing more and more stress on lec- 
tures dealing with subjects of immediate 
interest to lawvers. Readers of the Journal 
are familiar with the success of the St. Louis 
Bar Association in this direction, as the 
series of addresses on “Criminal Justice in 
America,” delivered before it this year, has 
been printed in our pages. The Association 
of the Bar of the City of New York. the San 
Francisco Bar Association, the Cleveland 
Bar Association, and others in the larger 
cities are presenting every year a program 
of lectures that makes attendance eminently 
worth-while. No doubt the local Associa- 
tions in smaller towns and cities are doing 
something along the same line. 
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WOMEN AND 


Cases Show Greater Weight of Authority for View That Suffrage 
Necessary Incident the Imposition of Jury Duty—Effect of 
Jurisdictions Where Their Presence Is Authorized or 


JURY SERVICE 


Does Not Carry as 
Women on Juries in 
Required—How Certain 


Practical Difficulties Have Been Met —Exemption From Service* 





By EvizaBetH M. SHERIDAN 
Of the Philadelphia, Penn., Bar 


HE Constitution of the United States secured 
to all of its citizens equal enforcement of theit 
rights, privileges and immunities. 

Service on a jury is a burden—a duty—it is not 
a privilege. It frequently entails considerable self- 
sacrifice on the part of a juror who, called and pos- 
sessed of a high sense of honor, disdains to take 
advantage of personal reasons to evade jury duty. 
It is one of the incidents of citizenship and may be 
demanded from any individual whom the law quali 
fies. 

In the past it was a settled question of law who 
were qualified. But with the enactment of the 19th 
Amendment, it has become a debatable question 
That debate has been settled in 22 out of the 48 
states, by the imposition of jury duty on the femal 
population of those states. With the remaining 
26 states, it has resolved itself into a question of 
the interpretation of the statutes in the respectiv 
states, prescribing the qualifications of Jurors. 

At common law, women were never called to 
jury service, with the single exception of a jury of 
matrons. See——in re Opini f the Justices, 130 
N. E. R. 685. Blackstone in his Commentaries de 
liberately eliminated them from persons qualified 
by the use of the following | “Under the 


language: 


n ; 
I Ol 


word homo, though a name common to both sex, 
the female is excluded propter defectum sexus 


(Because not of the right sex) 

Holding Blackstone as its authority, the Court 
in the case of Harland vs.- Washington Territory,’ 
as far back as 1887, said “WI 
prescribed the qualifications of 


1 


en legislators have 
jurors the require 


ment that they should be males has always been 
implied.” 
Previous to the adoption of the 19th Amend 


ment to the Federal Constitution, in jurisdictions 
} 


where the right to vote and hold office had been ex 
tended to women, the contention had been made 
that the right to vote carried with it eligibility for 





jury service. 

The 14th Amendment to the Constitution 
the United States had beer basis of the conten 
tion j 


The courts have generally denied this. 
The case of Strauder West Virginia*® has 
been frequently cited in reliance on the contention 
This was a case where a negro having been indicted 
for murder, sought to have his case removed from 
the Circuit Court of the State into the Circuit Court 
of the United States 
hibited by statute from jury service 


because negroes 


The act com 


were pro 


delivered at the nnua eeting 


1925. 


* Address the West Virgir 


Bar Association, 


1. 8 Blackstone Comm. 862 
2. Harland v 
8. 100 U. S 


Territo: 7 


308 





plained of was the act of March 12. 1873.4 and wa 
as follows “All white male persons who are 2] 
years of age and who are citizens of this state shal 


be liable to serve as jurors, except as rein pt 
vided.” His contention was that the statute w 
a fundamental abuse of the Constitutional guarat 
tee of an impartial jury and judgment of his 
The court held for the defendant and then, at page 
310, Mr. Justice Strong delivering the 
the Court, said: 
We do not say that within the limits from \ it 
is not excluded by the amendment a state may not pre 


pinion 





scribe the qualifications of its jurors, and in so doing mak 
discriminations. It may confine the selection to males. t 
freeholders, to citizens, to persons within certain ages 
to persons having educational qualifications. We do 1 
believe the Fourteenth Amendment was ever intended 1 
prohibit this. Looking at its history, it is clear it had n 


such purpos 
of race or « 


Mr. Justice Field and Mr. Justic 
sented from the judgment of the court in that cass 


Its aim was against discr ition ause 


The issue was directly raised in th W yoming 
case of McKinney vs. State, decided 1892 M«< 
Kinney was indicted for grand larceny and con 
victed by a jury of twelve men. He brought a writ 


of error on the ground that it was a deprivatior 
of the rights, privileges and immunities accorded 
him by the Constitution of the United States undet 
the 14th Amendment that women wet t required 


to serve on juries as were men Che Wyoming 
Constitution provided “the rights of citizens of the 
State of Wyoming ot vote and hold office shall not 
be abridged or denied on account sex. Both 


male and female citizens of this state shall equally 
enjoy all civil, political and religious rights and 
privileges. His contention was that females 
equally with males, should be subject and eligible 
to jury duty However, the court avoided that 


phase of the issue and sustained the conviction on 


the ground that this objection could be raised only 
by a female, which was in accordance with the 
rule as stated by the United States Supreme Court 
in the West Virginia case’ previously cited 

Still the ‘anguage of Chief Justice Groesbeck 


delivering the opinion of the Court in the McKinney 
case® strongly indicates that by th. terms of the 
statute len might be in the same position a: 
men with relation to jury service 
the court says: 


won 


Without intimating, then, what ! ws might be as 
to the meaning and force of the constitutional pr 
providing that the members of both sex: hould 





4. West Va. Acts of 1872-73, page 102 
5 93 Wyo. 719 


6 Wyoming Constitution Art. VI. Se 
7 Strauder vs. West Va.. 100 U. § 3 ‘ 
8. 3 Wy 719 So. Pac 293 
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njoy all « political, and religious rights and privi- 
leges whet a question is fairly and properly pre- 
nted; wit passing in this case upon the right, duty 

eligibility female citizens to serve as jurors where 
tatut ualifications as man; 

various constitutional provisions 
tely upon the matter; without 
the nstitutional provision con- 
ng the 1 t or privileg f it is so conferred, re- 

eg t the it with force and vitality. We 

t iff that the plaintiff in 

r,a aim that any civil, political or any 
er right lege of } r of his sex is infringed, 
led y a statute excluding members of the 

ry which tried him, or which by its 

selection of jurors trying him to those 

is not been discriminated 








N York case of In re Grilli® follows the 
thorities and is in accord with the 
An int ting contrast may be observed in the 
er] etatici placed by the Cali 
nia Cou n the words “a body of men” to 
( f the Montana Courts™ on the 
ls * e male person,” as to the inclusion or 
u les on juries, when women were 
( e in the respective states. 
\ | ia Statute provided that a jury 
“a body of men.” These last three 
xamination, even when construed 
( poraneous statute’™* which provided 
e masculine gender included the 
( er,”’ were determined by the court 
\ met ‘ 

Witl . brief time thereafter the legislature 
itute’* so that the clause read “a body 
perso1 nd directed that jurors should be 

ted { umong male and female citizens. 


1 Court in the case of Rose vs. 
away all barriers regardless of 
the statute qualifying eligibles as 
ne 1 rson.”"® The court holding that an 
he state constitution abolishing the 
n the qualifications of voters 


1 
i 





political distinction based on the 

é } ’ x 
A re f the cases,’’ in which the question 
he right of suffrage carried with it 
lent the imposition of jury duty, 
te the greater weight of authority, that 


carry the qualification of women 





The 19 Amendment to the Federal Consti- 
nore far-reaching effect in and of 
t] state statutes qualifying women to 
been so held by the New Jersey,” 
1 Massachusetts”? courts, with much 
9 ker, discussing the Amendment in 
I ‘ ‘ : Apr 36 
; May 29 917 
I ame May 29 17 
f 189 t 228 Rev. Codes, Sec. 3101) 
Mis Re ‘ 179 N.Y.S. 795; McKinney 
s W 719 Pa 203, 16 L.R.A. 710; People 
i Cal Apt ¢ 167 Pa 406; Harper vs 
s 234 S.W. 909; State vs. James, 96 N.J.L. 132— 
Tustices. 180 NE. 685 
Amer ent al. Const., Art. II, Sec. 1 


Art. VI. Sec 1; Harland 





the New Jersey case of State vs. James,” stated, 
at page 138: 

It will be observed that this part of the organic law 
makes no provision whatever about jurors. It emancipates 
women only so far as the right of suffrage is concerned 
and leaves no impediment in the way of Legislature cloth- 
ing them with capacity to become and serve as jurors; and 
it may well be that the Legislature possessed that power 
before the adoption of this amendment. That, however, 
is a question with which we do not have to deal. But 
the amendment itself does not operate in terms or by im- 
plication to qualify women as jurors. It required Legisla- 
tion to do that. 

Again referring to the 19th amendment, Judge 
Walker said: “The spirit of equality which it 
breathes moved the legislature of New Jersey in 
1921 to amend our act concerning jurors so as to 
include within the description of persons liable to 
be summoned as grand and petit jurors, women as 
well as men, Pamph. 1, 1921, p. 40. This is not a 
declaratory, but a remedial, Statute and clearly 
indicates that women had to be qualified by legis- 
lative enactment in order to be summoned and to 
serve on juries in this state.” 

The Supreme Court in the States of Nevada,” 
Michigan*®® and Pennsylvania* pursuing the same 
line of reasoning in interpreting their respective 
statutes on the subject of jury service, following 
the adoption of the last amendment to the Federal 
Constitution, arrived at the same logical conclusion. 
The language describing the qualifications of jurors 
contained in the statutes is the same in substance. 
Excerpts from them are as follows: 

Nevada—“Every qualified elector . — 
qualified juror.”** 

Michigan—‘“Jurors shall be selected from citi- 
zens having the qualifications of electors.”™* 

Pennsylvania—Juries shall be selected from 
“the whole qualified electors of the county.” *” 

It may be again reiterated that the question 
revolves on the court’s interpretation of the words 
of the statute setting forth the qualifications of 
jurors. Quoting from the opinion of the Court as 
delivered by Judge Hawkins in the Texas case of 
Harper vs. State,** the following sentence is found 
substantiating the statement just rendered: “If our 
constitution and laws (which is the case in some 
states) made all qualified voters eligible for jury 
duty, the question would not even be debatable.” 

Acknowledging then that the majority of opin- 
ion is the right one; that the imposition of jury 
service is a duty required of citizens possessed of 
certain qualifications and not a privilege granted to 
all citizens under the 14th Amendment, nor a ful- 
fillment of the qualification of jurors through the 
bestowal of suffrage under the 19th Amendment of 
the Federal Constitution, the next step is an ex- 
amination of the effect of women on juries, in some 
jurisdictions where their presence is authorized or 
required. 

One of the first things to be considered is the 
status of the American woman of the present day. 





23. 96 N.J.L. 182, 114 Atl. 553 

24. Parus vs. District Court (Nev. 1918) 174 Pa. 706 
25. People vs. Baritz, 212 Mich. 580, 180 N.W, 423 
26. Comm. vs. Maxwell (Pa. 1921) 


27 Rev. Laws Nev. Sec. 4929 
28. Comp. Laws Mich. 1915, Sec. 12190; People vs. Barltz, 212 
Mich. 580 


29. Pa. Statutes 1920, S. 12861 
30. Harper vs. State, 234 S.W. 909. 
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794 AMERICA! 
Women are almost a familiar with practical affairs as before that time. In many 0} these cases 
in business as men are. They meet its s prob ylems 1919 we have had wome® jerers, | nave neve 
criminal work, except a couple of murder cases 
every day V whether as hous¢ keepers or s business were prior to 1919. 
and profession: al women Including all perc of Let me state at the outset, a fact which 
wage earners —not ne gl cting the wageless house- pe a material bearing on the subject. All 
Sas a ‘ 7 Judges will excuse, with or without a valid r 
wife—more than one f of the te male population woman drawn as a juror who preiers not to serv 
of the United States is reel supporting Their en- it seems to me, leaves as Jurors only two class 
trance into the business world has considerably those to whom the $4 per day appe: als and U 
. : are intent upon disch harging their duties as ¢ 
widened their prospectus on matters generally snother of children, the woman in industry, 
Their increased attendance at colleges, univ ersities business and the professional woman are apt 
and other advanced ‘nstitutions for learning has the missing, unless they cole within the se 
1] ae tioned To some small degree we have the 
enlarged them mentally to such a degree that they classes of men on juries, because the man 
are practically as well informed ill current topics afford to leave his work is given fair treatm¢ 
as are their brothers. Judge when he a ks to be excused 
The writer's 1n! ‘mation has been secured When we finally were forced to Feswe 
: , ° that we were about to have women jut N 
chiefly in research gathered trom opinions pub gave the subject much thought. Some ext 
lished in the v arious Legal Journals and Law Bulle- ‘on that women would be swayed by 
tins” by leading members of the Bar in states prejudice or a preference for the appearance ‘ 
where women have Ss rved on juries; also from pe! to that of another. Many opinions wet® 
E orotl a amnaed even more silly than some of these have p! 
sonal interviews witl ?P ominent officials engage: er a firm believer in the system 
in carrying out the due aamil ration ol Justice and my belief 1: strengthened each time | 
in the Philadelphia City and County Courts and in experience has been that the jury usually n 
the United States District Lo irt of Philadelphia r istakes than the Judge does. Being suc! 
for the Eastern District 0! Pennsy lvania. Yet again Bie Ss ane pcre a nt 
trom conversations with men and W men who have even that experiment, and that women W 
served on juries, both in the Common Pleas and the structure as well as men. 
Federal Courts. ; In seecens : ) | have never stru 
: 11 1 f T ecause she Was a woman, except in Cast " 
; Mr. George Brodbec k, ‘ Ae! _the nited to be proven were the kind “a women ight 
States District Court at Philadelphia, tor the East called upon to discuss in the jury room 
ern District of Pennsylvania, makes the following 1 am satisfied from my experience tl 
statement: class, make just as & od jurors as do men 
tentive, I think a little more so than men I 
Women come at we a different atn sphere than men scientious, so far as ¢ unsel in trial ca 
and are without prejud they have the appearance ot as I have been able to learn from obDs¢ 
attention and follow the evidence mort osely. Contrary vestigation of other Cases than my own 
to the general expectation they are | motional. There They do not, as many feared they w 
is an absence of pre judice amongst women jurors toward woman litigant o! witness just becaust 
Corporations, Ri ilroads, Life Insurance Companies, etc., a man who 1s not handsome seems to be treat 
which is exhib ited sometimes by mak jurors Men look as one who 1s. 
at things in the light of ywn pocketbooks Women Bearing in mind what I have alread 
as a rule consider the contract, the | lity, or the negli classes of women who actué ally serve on 
gence of the litigants in the light of the evidence, and say that the average woman juror is a | 
find accordingly Within the jury room men give con- the average man juror, OF, to make 
siderab le weig! ht to the opinion ot the woman juror Many overlot king the m«¢ thods otf choice there 
of the highest type 0! n serv Federal Juries between men and women as jurt rs—bot 
Not many ask to be excust 1 They have a sense of duty creat majority of cases tried 
and are not averse giving up s 1 pleasures if they F : 
are in a position to leave their families and home obliga- Judge Robert Marx, of the Supe! 
tions, or to arrange for th necessary absence from busi- Cincinnati, in answer to an inquiry 1 
ness if they are women of the oie ne on rid. The service Strauss, a member of the New York |! 
of well educated in enlightened women 1S sought and , ’ ‘ 
secured. They art le up ge ’ wives, daughters as to the practical results ol Service 
and sisters of prot + business and professional men juries in Ohi replied in part as fol 
whose own service on juries it is practically im possible t 
procure. Two outsta s examples of this are Mr 1 A jury ol th sexes is less k 
Hampton L Carson, wi! fa rmer president of the away by wae y or sentiment for a W 
American Bar Association, and Mr Sam Rea, wife of a jury comp d entirely of met The w 
a former President of the Penns lvania Railroad Company understand the woman litigant better tha 
Both of these women serv d ot yme juries in the seldom swayed their judgment 
Spring of 1923. Juries have been uj] 1 in their stand or the attractiveness of a wom plait 
ards since the admuss yon : unge in the con- which often affects the verdict of mal 
duct of counsel has heen noted the dignity ot the e It 1s poss ble to secure the best 
court is more revert d for jury service The best type ot rm 
P . leave their work business without ¢ 
In answer to a request m le by the writer tot ticr to serve for any continuous pet 
the opinion of Mr. H irold B Beitler, an outstand However, women 0! equal intelligence 
ing member of the Philadelphi ar? I have the theit leisure time to serve without sucl sa 
F] ane this high typ f women are obtained depet 
following administration ¢ the jury law, but great 
You have asked for a st atement m pinion, based exist to secure women having these high 
on my experience, of Women as Jurors men of the same type. 
For a dozen years prio! to 1919 I pra tically lived in 3 tis a king fact that lawyers 
Court, trying cases fo! the Philadelphia Rapid Transit of peremptory challenges rarely challengs« 
Company and others. principally de fendants. Since 1919 I The reason for this appears to be that 
have tried many cases, but have not been so active in trials to the jury box with a more open 0 
$1 ~ Oregon Law Re w. V 2 p. 80: Chicago Lega! members ol the jury and does not know 
, News, “Thursday, Feb. 5 192 Mass ome Quarterly, cipals or other circumstances which tre 
Apr. 28, 1928, Vol. 8, f 29 Law Reporter 1293-24 the men It is not an uncommon occu 
Vol. 21, p. 538 — 
Secretary of Pa Bar Assn $3. Ohio Law Reporter 1928-24 Vol. 21, p. °° 
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without being chal- 


nce with women 
jury to divide upon 
} e addition of women 
an that an entirely different point 
ght to the consideration of the case 
epresented in the final 
tion of the com- 
y»btained when women 


jud experi 
known a 


atk  ¢h 


gnt t be across st 


more carefully and 
than men. This may 
perience is new at the 
y are not preoccupied 
as easily under- 
and have to pay 
ome into contact with 
1, Pe 


that they do not 
ng in the trial 
° 

jury isa 
leir Capacity 


e upon the 


ind increases t 
system, it is an 


o Judges with 
lawyers en- 
bstantially agreed 
as satisfactory 
men and women 
is more 
either men 


i t matter an the 


tice and, in some cases 


a jury of 


Miller, Professor of Law at the 
! lelivering an address on 
before the convention of the 
eys’ Association at Eugene, 

15, 1922,** referring to favorable 

by the Bench and Bar of 


41 of the Oregon Law Re- 


ct that lawyers, judges and 

are practically unanimous in 
its prese¢ form, it will be 

the praise of the women jurors 


is indeed a sincere 


nevs are favorably inclined to- 
of wome juries.*® Defense 
inxi Even in the trial of 
man es not shirk re- 

f which Mrs. J]. Willis Mar- 


esident Judge of Court of Com- 
the first forewoman in 1923 
County, did some commendable 
conditions in the jails and peni- 
She worked 
efore the time of 
men have described as woman’s 

wise.” \fter notifying the 


lelphia County. 





Prison A that the Grand Jury 
it a certain hour, she would after 

é ther jurors, order the 
bout, when within but a mile or 

t proceed to direct him to 
ward of Pr B was thereby 


rised Announcing that the Grand 


rpose of inspecting the 
an ild then inquire where 
arden’s pleasure to guide them. 
suppose we turn to the 
lurors,” responded the forewoman, 


ft.’ The result was a perfect ex- 
Rev., Vol. 2, 1922-23, page 30 
J. B. Maurer Asst. Dist. Atty. for Phila. Co. 


rand Jury for the City & County of Phila. April, 


the Woman's Republic Club of Pa. 





posure of any lack of duty on the part of those in 
charge. Nor did it end with the exposure of a bad 
or faulty condition. The situation was remedied. 

One important result of Mrs. Martin’s work is 
particularly worthy of commendation. It was the 
passage of an act (after a bitterly waged battle) 
which Mrs. Martin was instrumental in introducing 
into the Pennsylvania Legislature, entitled “An Act 
Relating to the Powers and Duties of Probation 
Officers.” 

_ Be it enacted That hereafter a probation of- 
ficer of the juvenile court, or of any other court sitting 
as a juvenile court, may attend any session of the grand 
jury, at which a male minor under the age of 16 years or 
a female minor is present, unless prohibited by the court 
having jurisdiction of the case before said grand jury. 
Such probation officer shall be present during the entire 
examination of such minor by the grand jury and may 
assist in said examination. 

In cases of crimes against women and girls, 
but a minority of persons can appreciate the diffi 
culty of the prosecutor in trying to present evi- 
dence sufficiently strong to convict. It is difficult 
to get these witnesses to repeat revolting details 
of such cases, although they will give a clear state 
ment of fact outside the court, they are abashed 
when the stand. The last two sentences are 
from the opinion of Judge Florence E. Allen, of 
the Supreme Court of Ohio, in an address given 
before the New York League of Women Voters, in 
February last. 

The difficulty of the Ohio County prosecutors 
is one common to all county prosecutors in like cases. 
In Pennsylvania, due to the presence of one woman 
on a grand jury, that difficulty is in a fair way to being 
cleared up by the passage of the before-mentioned Act 

Of the many objections against mixed juries 
played up by red headline newspapers and yellow 
journals—and one most easily disposed oi—was 
the necessity of keeping the jury together over 
night in the same room. If there ever was a prob- 
lem here it has been entirely disposed of by the 
simple method of placing a woman tipstaff in 
charge of the women and a man tipstaff in charge 
of the men; a partition of some description being 
erected between members of the opposite sexes, 
thus keeping them together under the statutory re- 
quirement. 

Mrs. Hampton L. Carson, before mentioned in 
this article, indicates her opinion of remaining 
locked up with juries in the following incident, 
while serving on the Federal Court Jury. Mrs. 
Carson was a member of a jury with eleven men, 
on a case in which they could not reach an agree 
ment. Having been locked in the jury room until 
11 o’clock at night, and as the hands of the clock 
were slowly, oh, so slowly, moving toward 12, 
taking advantage of a quiet moment free from 
case argument one of the jurors turning to Mrs 
Carson, asked: “How will your husband like the 
idea of your staying here locked up with 11 men, 
talking and arguing until so late at night?” Look- 
ing at the gentleman Mrs. Carson replied, “I am 
sure I don’t know, but I’ve been listening to him 
talk every evening for over 45 years. I’m surely 
enjoying this evening talking and telling my views 
to other men.” 

Another practical difficulty which has caused 
grave concern to some jurisdictions where women 
have not yet been qualified to serve on juries, is the 
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so-called need of enlarging the old court houses, ice for women. Furthermore, it is not only natural 
building new ones or adding new additions to but right, that a state should tread cautiously 
those already in existence.*? The calling of women whose laws must be changed in order to admit the 
to jury service in Pennsylvania and in Michigan woman juror. it 1s the duty ol the sovereign 
was done without any preparation to speak Ol. govern her subjects wisely as well as justly. 
Certainly, there was little additional expense. after a careiul and thoughtful inspection of tl 
The women, too, have proven themselves will- subject, wisdom or the spirit o! democracy or bot 
ing to endure inconvenience when duty called, as together cause that government tir ugh its sul 
evidenced by the following article printed in the jects to change its law, all of the problems in 
Evening Bulletin, Philadelphia, for ‘ yetober 25, 1921: nection therewith should be thoroughly stu lied 
a ea PRS , advance. 
Miss Lillian Crus kshank, the first Ww man juror drawn " ; 
in Philadelphia for a murder " learning the life Some Ol these problems have been aireaa 
is not a gay one he came to t conclusion after her touched upon and have been shown to have be: 
4 ; the rtition I tted her 1 th I ¢ , 7 | 
first night in the partitioned m { her in the com so well handled 1n the State ol Pennsylvania as 4 
partment for jurors © awe aniehe : . at¢ hefore ti 
From court officials it was i wrned today that Miss _ Bor have vanished nto the air betore th 
Cruickshank was unable ahtain additions to her ward- exigencies OF necessity the Mother Invention 
robe before the jury was locked up for the night. She But a problem that is a problem at d which st 
did not even have sleeping garmet As for powder, remains one hefore a majority of the ¢ urts al 
cold cream, brushes, manicure sets et well, there never +h : 4 ei ooo 
was a murder jury before that evet had need of them. states of tis united Commonw ealth is the questi 
The most usually required is a liberal supply of eating of Exemptions. 
tobacco and a simple cake of soap [The State ol Pennsylvania has ever passe 
Miss Cruickshank retiré d to her apartment at 8:00 any laws in relation thereto which provide partic 
o'clock while the three men jurors WS re still sitting around |. rl for nen. Thi ‘ be due t +} ae 
anal talking. In a roon adjoining hers was Mrs. ‘Adelaide larly or ws men. 11S may) ye aue t the tact t 
Turner, court officer delegated to act as her companion no occasion has arisen for this, or 1t Ma, be ex 
and guardian There was a bible read and that was plained by Mr. Beitler’s letter** to due » the 
all. Miss ¢ ruickshank, it was rep i today, tackled sec fact that the Judges will readily excuse any Wor 
tions of Jeremiah, but found thet depressing and shortly | , aoe . . 7 “4 
ao il who does not wish to serve on a y either wit 
There is running hot snd cold water in the establish or without an excuse. 
ment but c mbs and hair brus! ire not provided, sO Che law ol West \ irginia relative to jury serv 
.. eS ofa mesl om inte one aime " ‘ ” : . . . - is ~ 
— a ( er wr k arose this lorning = 4 k her ice at the present time 1S as follows \ll male pet 
ack com and did <« remarkabie jJOv of hairdressing 1 - ‘ . 
pcr . vain ; ;, pie ics sons Who are twenty-one years of age, and not ovel 
Levi Hart, seventy year ld -+ crier who swore in sixty, and who are citizens Ol this state, shall be 
Miss Cruickshank, 1s making redictions as to her sut liable to serve as jurors, except as ereinaiter pr¢ 
cess - «4 novel duti . g 7 : ought, — . as | 2 \ ided.** This means, of course, that it falls witl il 
: . his gray neac that vould live to see the y 
aan a phan A - uld be sitt " n : oti r tina | the 26 states where women are not c ¢ igible t 
g ywmni< ul i f Oo! c l ¢ ury. ‘ . ey, - . 
Times do change They certainly d change. I don’t know Jury service, and that it must face d decide tht 
how it will all come out - problems, thin, fanciful and real, that the other 2 
It came out in a first degree murder verdict, States have met and decided. in the op” 
which verdict was sustained by the Supreme Court eminent lawyers and Judges, the cnet dee 
of Pennsylvania in 1923.*° lems is one but just touched— £remp 
Two months alter Miss Cruickshank s initial But about half of the - qualifying wome 
experience, the following was added to the statute to serve on juries have passe * 7 special exem| 
books of Pennsylvania: tion laws. A bit of research* discloses them to ! 
On and after the fir lay Tanuary 1922, in eacl as follows, with excerpts from the statute bool 
county of the ‘ ommonwealth, there shall be provided and covering exemptions - 
maintained a separate room rooms at or adjoining the Arkansas— No woman shal r pel ed t 
court house upon order of the court, tor the comfort, ac- serve against her will.** 
commodation and convenience f women jurors, and such Delaware Women shall be ise won fré 
rooms shall be prov led with suitable furniture for the 4s ; —~ 
use of women jurors, Wi may be serving upon juries, quest. P 
unable to bring in rdicts upon the day in which the case¢ Kansas Women are exempt W ut the 
was placed My their ands These rooms shall also be names may be placed on the jury where exe! 
> . +h mirt toilets is and othe -onvel “eS . . “s ° ; é : , 
equipped with mirro! ilets, and ver COt veniences tion is waived in the prescril ed mannet 46 
necessary to Pp! de for t safety, comiort and con- . ; . : - 
nenience of the occupants ther ; No separation for rest Louisiana—Women may ©" n by signi! 
or sleep of men ‘nd women serving upon any jury shall ing her willingness to serve.“ 
work a mistrial in any civil crim nal case, if such jury Nevada A married woman aving one 
s at ~s in charge oO! tipstafi , “19 ._ - ; 
is at all times in Charge | _ wi more children directly under het e is exempt 
Phe duty of carrying out the provisions of this A rather interesting comparison ™ ry be mad 
act (made necessary by the passage ol the 19th of the Nevada statute with House Bill No. 629 11 
Federal Amendment oranting equal suffrage to troduced into the Massachusetts Legislature 1! 
women 21 years ot age or over) 1S imposed upon 1923 If that bill had been ma le a law wome! 
the County ( ommiussioners, and the expenses would have been liable to serve O! the same tern 
thereof shall be | 1id from the funds of the re- as men “except that women trained nurses, wome! 
spective counties assistants 1n Hospitals, women ttendant nurst 
. ; , . : 
It is natural that ther chould be a diversity 
e . . | . - 1 . 4 D ted Sept.. 1925 
of opinion on the question of ¢ ympulsory jury serv- 43. Code Va. 1860 c. 162; Acts JS 867 7; 18 
ba «50; 1872-8 c. 47, sec. 1; 1852 c © s ‘ 
37. In re Grilli, 110 Mise. Rep. 4 In re Opinion of Justices, 43. Rep on Eligibility of W th S. « 
180 N.E.R. 68 piled by The Woman's Rese : N 1 W 
88 Method f Drawing T S Phila. Co. as ©&% lained by an’s Party, Washington, Dd. ¢ 
T. Elliott Patterson, in address felivered March 13, 1922 44. Moses Digest of Arkansas 0} s 0, 6 
hefore the Historical Societ; Pa is Laws of 1983 cp. 236-7 
89 Commonwealth vs Murr 276 Pa. 239 46. Laws of 1913 cp. 215 
40. 1921 May 5 P.L. 384. Pa. State Supplement 1924, Sec. 12951 47. Constitution of 1921, Art 7, s 41; A 124, 1 
A-1 and Sec 12951 A-2 48. Statutes of 1921, p. 29 
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women nursing sick members of their own 
ly shall be exempt, and except that mothers of 
or more children under the age of 12 years or 
en havit the legal custody of such children 
ill at tl vn request be exempt.” This 
tlement of t question was left to the next 


The bil { luced into Connecticut is similar 
hat of M husetts. It exempts nurses, hos- 
ittendant vyomen nursing sick members of 
families and women having the care of 

more lren under sixteen. 
North D ta will exempt women upon a 
ve day s before the call- 


ten application made fir 
tert f Court.*® 

In Ore “Any woman desiring to be ex- 

may claim exemption.” 

tah and South Carolina make a like pro- 

ling them among those eligible 

-all them by placing them in the 





rlé cTil c ’ » ¢ 
el I exempt. 
[The exemption in the States of Washington 
Wisconsin are as broad as that of Oregon. In 
hington,®? any woman desiring to be excused 
m exemption, and in Wisconsin,®* a woman 
ye excused upon her request made before the 
nencement of the trial 
ew of the States, England, the 
the present day jury system, must not be 
ted Sex Disqualification Removal Act 
19 provi for exemptions as follows: 
ualified and liable to serve as Jurors 
serve on juries without distinction 
se as heretofore, provided that a hus- 
I ummoned to serve on the same 


jury summons served upon a woman 


Uta 191 c, 9 So. Carolina Sess 
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there shall appear a notice that she may apply to the sum- 
moning officer for exemption from attendance as a juror 
on account of pregnancy or other feminine condition or 
ailment provided that such application is received by the 
summoning officer within three days of the receipt of the 
Jury summons by the applicant.” 

“(B) Any Judge . . . may, on an application 
made by a woman to be exempt from service on a jury in 
respect of any case by reason of the nature of the evi- 
dence to be given or of the issue to be tried, grant such 
exemption.”™ 


If it be conceded that women make as good 
jurors as do men, the state has the right to her 
service on juries. Nor does it seem fair to allow 
her a wide latitude in excuses. That practice is 
inclined to narrow the selection or shift the burden 
of responsibility upon the already heavily laden 
shoulder of busy women afflicted with a conscience. 
Then, too, the undesirable class to whom the service 
fee appeals is thereby increased. 

If woman’s presence upon the jury is an aid 
in the administration of justice, or in the solving 
of problems incidental thereto,—if it widens the 
choice and enlarges the number of eligibles so that 
a better class of jurors are available,—then her 
personal pleasure should be no further consulted 
than man’s has been. Some wise “wag” has said a 
woman can think up five times as many plausible - 
excuses in five minutes as a man can in the same 
number of hours. Every lawyer has experienced 
the clever reasons advanced by an intelligent busi- 
ness man who seeks relief from jury service. There- 
fore, the States which have made women eligible 
and the States contemplating that change, may well 
look at the exemption question, so that the law 
qualifying women as jurors may operate properly, 
that is, as a benefit to the State, and not remain 
as so many printed words on its Statute Books. 

64 Rules of oe Supreme Ct. (Women Jurors) 1920. Law Journal 


150, p. 3 
55. 9-10 Geo. V c. 71-Sec. 1 





By F. Dumont SMITH 
Of the Hutchinson, Kansas, Bar 


Governor Hadley on Criminal Jus- 
erica in the October number of the 
timely, will excite much interest and 
e much opposition. Personally I can 

\ ill of the reform programme suggested. 
be nceded that measures that do not meet 
al approval of the Bar have no chance 
e various States 
ns of our Civil Procedure the Law- 
ted, led and forced them through with 

from laymen. The Lawyers as a 

re loath to disturb the ancient safeguards of life 
erty that have been imbedded in our law for 
ns that they are regarded as sacred. 
to an extent touch the Lawyers’ pocket. 
it majority of Lawyers at one time or another 
ial cases; it is not to their interest to 






make conviction easier. There is a larger fee for an 
acquittal than there is for a conviction. How many 
this selfish motive actuates I do not know, but it does 
a certain number. 

Again there is a very general and mistaken idea 
that most or all of the flood of crime in this country 
increasing constantly, without recession, is due either 
to the inefficiency of our police officers and prosecutors 
or to an outworn criminal procedure which by its de- 
lays and uncertainty renders prosecution difficult and 
conviction rare, or to all of these causes. A part of 
the uncertainty of punishment is due to the obsolete 
criminal pocedure; I shall come to that later. Much 
of the per capita increase of crime is due to the con- 
stantly accelerating urbanization of the country. Crime 
always increases with density of population. Great 
cities are always cancerous with vice and crime, but 
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the chief cause of this increase is the automobile. Do 


not smile; I shall prove it to you 

Take a single branch of the 
enforcement of the Volstead Act 
bootlegger get across the border 
in a horse drawn vehicle? If it were not for the 
automobile this country would be as dry as Sahara 
except for the home brew and the poison spewing 
local still. The automobile and truck make it possible 
to pour into the country, even interior States like Kan- 
sas, a flood of liquor from Canada and Mexico. Again 
the automobile has extended the sphere of the crooks’ 
operations fifty or a hundred fold. Starting from his 
lurking place in the city, the crook with his high-pow- 
ered automobile has a radius of from two to five hun- 
dred miles. He can rob a country bank or store at 
midnight, two hundred miles away, and be back in 
his lair at daylight 

“At dusk he harries the Abuzai, 
At dawn he is into Bonair.” 

Again in the frequent daylight robberies and hold- 
ups if the bandit car in the city can get a block or two 
away from the scene of the crime he melts into the 
trafic and is gone. If in the country town he can 
reach the outskirts the same thing happens and cap- 
tures are few unless the bandit car breaks down. It 
has widened its field enormously; it has increased its 
chances of escape immeasurably and has swelled the 
profit of crime, the temptation and the frequency in 
proportion. 

Again the automobile is a terrible temptation to 
the adolescent mind; a temptation irresistible to the 
weak. Most of the automobile thefts are committed 
by youths under twenty-five. Nothing can be done 
about this; it exists and it palsies the arm of the 
police. However efficient they are they are not psy- 
chic enough to distinguish a bandit car from any other 
once it has left the scene of the crime 

Coming now to the remedies proposed by Gover- 
nor Hadley and which have been formulated by many 


criminal law; the 
How far would the 
with his illicit load 


persons studying law enforcement. I am in hearty 
accord with most of them. Every form of criminal 


procedure should be made as simple as possible. In- 
deed there should be but one requisite for a criminal 
procedure; has it clearly informed the defendant of 
the nature of the charge? Nothing less should be 
an excuse for quashing an indictment or information 
It is true that now that the defendant may employ 
Counsel and testify in his own behalf the historical 
safeguards imposed by ancient and obsolete conditions 
should be swept away. There is no reason why if 
the defendant goes upon the stand he should not be 
cross-examined as fully as a party to a civil suit, nor 
why his failure to testify should not be freely com- 
mented upon and the jury permitted to draw the 
consequent inference. But I cannot agree with his sug- 
gestion that the State should be permitted to take evi- 
dence in other jurisdictions by deposition. The de- 
mand that the defendant should be confronted with 
the witnesses against him grew out of the iniquitous 
habit that had grown up under the Tudors and the 
Stuarts of prosecuting defendants largely by deposi- 
tion ex parte in effect were mere affidavits. If, how- 
ever, you permit the State to take testimony by depo- 
sition in distant States you will restore the Stuart 
practice, because few defendants will have money 
enough to employ a Lawyer and send him to distant 
localities to cross-examine, nor in most instances could 
the defendant be present at such taking, a most neces- 
sary thing to him. I should not be willing to abandon 















































the principle of confrontation, but I have in the past 
thought that this might be done. Of course witness« 
can only be extradited under treaties between the 
States, with the approval of Congress, and it 
require separate treaties between the several States, 
cumbersome and practically impossible p 
But it would be competent for the Legislature of 
the State to make it a low degree of felony for a wit 
ness in a criminal case to leave the State to evade testi 
fying, it being a felony the witness could be extra 
dited and punished as well as compelled to testify an 
with such a law there would be few evasions. It 
commonly urged that too great an advantage is given 
to the defendant because he has two or three times 
many challenges as the State. The argument against 
that, the Lawyers make (I cannot say I agree with it 
is that the State with its power and wealth and its 
swarm of sheriffs, detectives, deputies and policemer 
has a great advantage in being able to investigate th 


wou 


rocess 


jury panel and every juror sworn. Only a very wealthy 
defendant would have that advantage and this surplus 
of challenges given to the defendant is to offset this 
advantage of the State. 

As to the presumption of innocence every Law 
yer who has ever tried criminal cases knows that it is 


a good deal of a myth and very little considered by 
juries generally. As a matter of fact this is b: 
if not overborne by another presumption that the 
ernor hints at, that because the defendant has 


arrested, bound over by an examining Magistrate o1 





indicted by a Grand Jury there is reason to believe 
that he must be guilty. I find in questioning jurors that 
this presumption is general in their minds; that it is 
as strong or stronger than any presumption of inn 


cence the court may insist upon in his instructions 
Indeed I have seen many jurors excused on theit 
voir dire because they were honest enough to admit 
this feeling; and after all what is the presumption of 
innocence but a presumption of normality which the 
law indulges alike in criminal and civil cases. TI 
average citizen is assumed to be normal and law 
ing, therefore the law presumes that the defendant is 
normal and law abiding until proven otherwise. TI 
is all there is to that. 

There is no doubt that in civil cases we 
have a majority verdict, as the unanimous verdict 
causes many mistrials, delays and expense and fr 
quently a miscarriage of justice, but because of thi 
historical fact that after that time in English law 
when the juries became triers of the fact upon inde 
pendent evidence they continued for generations the 
only bulwark against the oppression of the Crown, 
is idle to think of abolishing jury trial in crimina 
cases; the Ame~ican people would never consent to it 

However desirable it may be to permit Judges 
to comment on the weight and credibility of evidenc: 
the country bar everywhere is overwhelmingly oppose 
to it. I doubt if such a measure could be passed, at 
least not in any western State with which I am fami! 
i The very fact that the proposal to abolish this 


abid 


should 


iar. 
privilege in the Federal Courts even has passed tl 
Senate and will very likely pass the House shows ho 
little possibility there is of this reform. But in com 
menting on the technical attitude of the most of tl 
appellate courts in criminal appeals Governor Hadle 
has struck a note that should be repeated, harped upor 
and hammered on until these courts realize the har 
they are doing to law enforcement and reform their 
practices. Governor Hadley finds that in Massachu 
setts only 15 per cent of criminal appeals are reversed 





























CRIMINAL Justice IN 


AMERICA: A REPLY 799 








nsas has a better record than that. In the last two 
reports, 116 and 117, and these vol- 

representative, there were 36 crimi- 
were affirmed; 4 reversed; that is less 





appx S 
han 12 per cent of reversals. Of these four, two 
re reversed on Constitutional grounds, former 
pardy, “immunity bath” and the other two because 
; iterial ev nce was excluded which the court felt 
ght have nged the verdict if admitted. Of course 
ne of these are technical grounds. Our court has 
g since refused to reverse a case upon any ground 
rivation of a Constitutional right un- 
pp from the record either that the defend- 
vas unjustly convicted or was unfairly tried. This 
tice of our court of course strengthens the lower 
ts and nerves the arm of the police officer and 
secutot he result is that Kansas is not a happy 
nting ground for criminals. I have not the figures 
hand, bt believe that Governor Hadley’s estimate 
t the prevalence of crime is pretty closely propor- 
tionate of the attitude of the appellate courts in this 
particular rrect 
WI ppellate courts do reverse on narrow 
( ising unnecessary delays and a loss of 
ence by the State crime is rampant. In this State 
peal is usually heard within from five to 
nths from the time of conviction; justice is 
et uit as certain as it can be made by 
entality. The inadequate pay of our 
ges is of course a factor in this problem. We hear 
s about “living wage.” Labor unions 
1 it bitral bodies in labor disputes recognize 
ge is considered as a rate sufficient for 
ge earner to live; raise a family and educate 
his station in life and lay by some- 
Id age On this basis there is not a 
ge in it, wealthy country who draws a liv- 
Judicial salaries are a national scandal 
Mr Hadley’s Rejoinder 
\MERICAN Bar ASSOCIATION JOURNAL: 
nt Smith has sent to me a copy of his 
munication to you on my address on “Criminal 
tice in America,” published in your October issue, 
the suggestion that, if I had any answer that I 
ired to make to his comments, it be made for con- 
publication 
\nswering his objection to my suggestion of 
ite treaties, with the consent of Congress, 
+1 


of witnesses, it seems to me 
the plan of interstate treaties or com- 
extradition of witnesses, or a plan of 
based upon the right of criminal prosecu- 
fugitive witness, would be the more 
fective plan, is largely a matter of opinion. I am 
| that, if either plan was made general, the 
power to secure the return of the fugi- 
would greatly lessen the number of 
witnesses would become fugitives 
service in order to avoid testifying at the trial. 
nator questions a number of the reforms 
posed because he thinks that the country law- 
who generally control the state legislatures, par- 
ilarly in the western states, will oppose them be- 
t to their interest to make conviction 
no doubt as to the existence of such 


e extradition 


VV ether 


e witness 


es in which 


~é 





se ¢t wih 


>it i ive 








opposition, but that is only a reason why a more active 
effort to accomplish them should be made by the gen- 
eral public and those who are more interested in the 


safety of society than in attorneys’ fees. If the selfish 
interests of criminal lawyers are to control in this mat- 
ter, | much fear we will have no reforms. 

His contention that the automobile and the growth 
of cities are major factors in the increase of crime 
is not to be accepted without some qualifications. My 
recollection is that Dr. Hoffman’s statistics on homi- 
cides showed that the proportion and increase thereof 
in the country districts were as high as in urban popu- 
lations. That the automobile has been a disorganizing 
and oftentimes a demoralizing influence, especially with 
our youth, is unquestionably true. The contention that 
it has proved an effective agency in transporting liquor 
no one will deny. But while it has facilitated escape, 
it has also facilitated pursuit. And the problem is still 
the century old problem of the “contest between the 
burglar and the locksmith.” Further, there is no ques- 
tion but that the armed bands of bank and train rob- 
bers of a generation ago made their escape on fleet 
horses as effectively as bandits of the present day do 
in their automobiles. 

His insistence on a strict compliance with the rule 
of confrontation is simply an example of the tradi- 
tional conservative-mindedness of members of our pro- 
fession which causes them to insist on those “ancient 
safeguards of life and liberty that have been imbedded 
in our law for so many generations that they are re- 
garded as sacred.” 

Because these rules were once necessary, the con- 
tention is they are still necessary. The danger today, 
as Justice Holmes has well said, is not that “innocent 
men will be punished, but that guilty men will escape.” 
During the ten years that I had official duties incident 
to the enforcement of our criminal laws, I had per- 
sonal connection with some three thousand criminal 
trials and convictions, and there was only one case 
in which I thought an innocent man had been con- 
victed. His punishment I was fortunately able to pre- 
vent. 

Senator Smith calls attention to the fact that the 
Supreme Court of Kansas, as evidenced by the deci- 
sions in Vols. 116 and 117, reversed and remanded 
only 12 per cent of the appeals from criminal convic- 
tions that came before it. This represents a substantial 
progress, as that Court reversed and remanded, during 
the years 1913 to 1916 for which examination was 
made in ten other States, over 28 per cent of the crim- 
inal convictions that came before it. Out of 129 cases 
considered during that time ninety were affirmed, the 
sentence in three was substantially modified, and thirty- 
six were reversed and remanded. 

A careful examination of what I said as to the 
presumption of innocence and modifying our present 
form of jury trials, will show that Sen. Smith is com- 
batting something other than what I advocated. But 
his observations on these questions also evidence that 
characteristic tendency of many of our profession to 
defer to those lawyers and judges who two hundred 
years ago, in a period of royal oppression and injustice, 
established our present system of criminal procedure, 
and who “still rule our spirits from their graves.” 





A list of the principal book and periodical stores at 
which the Journal is on sale will be found on page 824 of 
this issue. 
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Cups Presented by American Bar Association to the Inner Temple as Memorial of London visit. Sir 
sented to Middle Temple, Lincoln’s Inn and Law Society 
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Cups PRESENTED TO INNS oF CourRTsS AND Law Society 





From the American to 
the British Lawyers 
On this the preceding 
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Inns of Court 

Society as a 
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in July, 1924 
strated on this 
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Silver 

1616, on black 
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1 the follow 

n: “‘Presented 
rs of the Hon 
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an Bar Asso 
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24.” Fitted in a 

hogany case 
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y were pre 
[Inner Temple, 
ups were pre 
coln’s Inn, the 
le and the Law 
in appropriate 

1 the arms or 
recipient on 
les. However, 
fference in the 
top, the cups 
the Law Society 
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SE presented to 
having a eriz 
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Temple hav 
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re copied from 
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‘ollege, Cambridge. Or- 
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One of Pair of Cups Presented to Gray’s Inn 





















National Prohibition Act Again 


“Aggreg ite of Intermediates” Clause of 


Upheld—F ourth 
Habeas Corpus Writ by Federal Court for Relief From State 


REVIEW OF RECENT SUPREME COURT DECISIONS 








and Search and Seizure 
Court Process— The 
Act—Liability of Railroad 


Amendment 


Commerce 


for Negligence of Subsidiary—Alien Enemy Property—Interstate and 
Intrastate Business by Corporation—War Risk Insurance 


and Attorney’s Fees—When Corporation Is “ 
Another State” 


Business in 


By Epcar BRONSON 


Prohibition 


The National Prohibition Act is not void because it was 
enacted by Congress less than a year after the ratification 
of the Eighteenth Amendment. 

12 


—? 


Druggan v. Anderson, Adv. Sup. Ct. 


46, p. 14. 

Druggan was imprisoned for contempt com- 
mitted in violating an injunction issued against 
him and others under the National Prohibition 
Act. Upon appeal from an order of the District 
Court for the Northern District of Illinois denying 
his release upon habeas corpus, Druggan contended 
that the Act was void because enacted before the 
Eighteenth Amendment became operative. (Of 
course it was admitted that the Act was not to 
become operative until after the Amendment was 
in effect.) Judgment was affirmed upon the con- 
clusion of appellant’s argument. 

Mr. Justice Holmes delivered the opinion of 
the Court. Although it was probable that Drug- 
gan’s contention was not one that could be raised 
on habeas corpus, the learned Justice nevertheless 
considered and rejected it in the following words: 


Ops. 
Rep. 


that the Amendment did not 
exist until its prohibition went into effect; in other words 
that there was no Amendment until January 16, 1920 
although one had been ratified a year before. The moment 
that the Amendment was ratified it became effective as a 
law. The operation of its words a year later depended 
wholly upon what had happened on or before eae | 16, 


It is not correct to say 


1919. Nothing happened after that date except the lapse 
of time. This distinction is maintained by the language 
of the Amendment, which is not that the Amendment shall 


year after it is ratified but that the 
it is directed are prohibited after that 
time, although we attach no other importance to the pre- 
cise form of words used than that of showing an accurate 
instinct in those who drew it. Whichever form was used, 
the world had notice of it, and we apprehend that there 


go into operation a 
acts against which 


would be little difficulty in holding void a contract made 
in July, 1919, and contemplating performance in disregard 
of the prohibition in July, 1920. Every dogmatic state- 
ment of the law is propheti c of what will happen in a 
certain event. There is no more reason why the Consti- 
tution should not give warning for the next year than 
there is for its not giving it for the next moment. We 
have no doubt of the authority of Congress to pass the 
law. (Citing cases.) Indeed it would be going far to 


say that while the fate of the Amendment was uncertain 
Congress could not have passed a law in aid of it, con- 
ditioned upon the ratification taking place. 

A shorter answer to the w hole matter is that the grant 
of power to Congress is a present grant and that no reason 
has been suggested why the Constitution may not give 
Congress a present power to enact laws intended to carry 
out constitutional provisions for the future when the time 


comes for them to take effect 
We think the case too clear for extended discussion, 
but it seemed worth while to say what we have said in 














Doing 


TOLMAN 


explanation of our judgment, although we did not think 
it necessary to hear the other side. 
Mr. Michael J. Ahearn argued 


Druggan. 


+} 


Evidence,—Self Incrimination, Search and Seizure 

The Fourth Amendment prohibits the search of a 
dwelling without a search warrant except as an incident 
to a lawful arrest therein. 


Agnello et al. v. United States, Adv. ‘ ps 1, Su 
Ct. Rep. v. 46, p. 4 
The five defendants were convicted of violat 


ing the Harrison Act by conspiring to sell cocain« 


without having registered having paid the pre 
scribed tax. Their conviction was affirmed by the 
Circuit Court of Appeals for the Second Circuit 
But on writ of certiorari, one defendant, Frank 
Agnello, successfully urged before the Supren 
Court that his constitutional rights had not bee! 


observed upon the trial in the district court in the 


following respects, and as to him judgment was 
reversed. His contention was that the seizure ol 
a can of cocaine in his house, without a warrant 
had violated the Fourth Amendment, and that th: 

admission of evidence of this search and seizurt 
had violated the Fifth Amendment. The five de 
fendants had been arrested in the house of one 


them, Stephen Alba, while Agnello was handing 
over packages of cocaine to a government agen! 
who was posing as a genuine purchaser. After 


in custody, the revenue wel 
to Agnello’s house, entered without a warrant an 
seized a can of cocaine which they found ther 
Upon the trial Agnello introduced evidence to sho 
that the coc?ine seized in Alba’s house had bee 
given to one of the five by one of the g wernt nent 


five men were agents 


men, in order to bring about an appare nt violati 
of the Act and so an arrest and conv ge! and 


mat the pac 


| 
not kni 


himself swore that he did not = 
ages contained cocaine and that he dic 
narcotics when he saw them. Then, upon rebutt 


the government was allowed to produce the « 
seized in Agnello’s own house and to introdu 
evidence that it had been seized there. The Court 


in reversing the judgment as to Agnello, conclude 
that this admission of evidence was indeed an 
fringement upon Agnello’s constitutional protect 
against improper search and seizure 


f 


Mr. Justice Butler delivered the opinion of 
Court. After stating the facts and quoting 


relevant constitutional provisions, he said: 
ntemp< raneous! 
mmitting crim 


The right without a search warrant ¢ 
to search persons lawfully arrested while c 
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and to search the place where the arrest is made in order 
to find and seize things connected with the crime as its 


fruits or as the means by which it was committed, as well 
as weapons and other things to effect an escape from cus- 
today is not to be doubted. (Citing cases.) The legality 
of the arrests or of the searches and seizures made at 
the home of Alba is not questioned. Such searches and 
seizures naturally and usually appertain to and attend 
such arrests. But the right does not extend to other places. 
Frank Agnell house was several blocks distant from 
Alba’s house, where the arrest was made. When it was 
entered and searched, the conspiracy was ended and the 
defendants were under arrest and in custody elsewhere. 
That searcl nnot be sustained as an incident of the 
arrests 


He distinguished the recent case of Carroll v. 
United States, 267 U. S. 132, because there it had 
been clearly held that while a moving vehicle (there 
in automobile) might sometimes be searched with- 
out a warrant, a dwelling might not be, and then 


sa. 
sald 


While tl uestion has never been directly decided 

by this court, it has always been assumed that one’s 
house cannot lawfully be searched without a search war- 
2 except as an incident to a lawful arrest therein. 
Citing cases The protection of the Fourth Amendment 
extends to all illy—to those justly suspected or accused, 
; well as to the innocent. The search of a private dwell- 
ng without warrant is in itself unreasonable and ab- 
rrent to r laws. Congress has never passed an act 
irporting to authorize the search of a house without a 
warrant On the other hand, special limitations have 
been set about the obtaining of search warrants for that 


rpose 


zed the search of a dwelling without a license. He 

then rejected the argument that the evidence was 

nevertheles missible because Agnello had made 

) application to the court for the return of the 
of cocaine seized at his house. He said: 

It would unreasonable to hold that he was bound 
to apply for the return of an article which he maintained 
he never had. Where by uncontroverted facts, it appears 
hat a search and seizure were made in violation of the 

urth Amendment, there is no reason why one whose 
rights have been so violated and who is sought to be in- 

iminated evidence so obtained, may not invoke pro- 

ion of t Fifth Amendment immediately and without 
ny application for the return of the thing seized. “A 

e of practice must not be allowed for any technical 
reason to prevail over a constitutional right.” 

The case was argued by Mr. George, Gordon 
ttle for petitioners and by Assistant Attorney 


eneral William J. Donovan for the government. 


Habeas Corpus 


The power of a federal court to issue writ of habeas 


corpus for relief from arrest under process of a state court 
of first instance is not to be exerted except in cases of un- 
usual urgency. 


United States ex rel. Kennedy et al. v. Tyler et al., 

Ops. 5, Sup. Ct. Rep. vol. 46, p. 1. 

The widow of a Seneca Indian attempted to 
secure possession of real property situated within 
the Cattaraugus Indian Reservation and left to her 
by her husband’s will. But the peacemaker’s court 

the Reservation refused to give effect to the 
ument, although it had been probated in a state 
urt, on the ground the widow, not being a Seneca, 


uld not hold the property. She obtained an order 
m the Supreme Court of the State, prohibiting 
tor appointed by the peacemaker’s 
further steps. For violation of 


1 








the administr: 
rt from ta 
< training order he and the marshal of the 
feservation court were arrested, fined and jailed 
by the state Supreme Court. A writ of habeas 


' 
t res 


[he learned Justice cited such limitations, and 
ointed out that probably no state statute author- 





corpus was then sought on behalf of the two con- 
temnors in the District Court for the Western Dis- 
trict of New York, upon the ground that the ad- 
ministrator and the marshal were both Seneca 
Indians, and that both the Indians and the lands 
were outside the jurisdiction of the state court. 
[he District Court dismissed the writ upon the 
ground that whatever independent sovereignty the 
Senecas had once had was now merged and lost 
in that of the State. Upon appeal to the Supreme 
Court of the United States judgment was affirmed. 

Mr. Justice Sutherland delivered the opinion of 
the Court. He declared that questions as to the 
relation between the jurisdiction of the peacemak- 
er’s court and that of the state courts should in the 
first instance be decided by the courts of the state. 
He then said: 

_. The rule has been firmly established by repeated de- 
cisions of this court that the power conferred on a federal 
court to issue a writ of habeas corpus to inquire into the 
cause of the detention of any person asserting that he is 
being held in custody by the authority of a state court 
in violation of the Constitution, laws or treaties of the 
United States, is not unqualified, but is to be exerted in 
the exercise of a sound discretion. The due and orderly 
administration of justice in a state court is not to be thus 
interfered with save in rare cases where exceptional cir- 
cumstances of peculiar urgency are shown to exist. 

The right of an accused with respect to aid 
from the federal courts had in an early case been 
defined in the following words: 

When the claim of the accused of immunity from 
prosecution in a state court for the offences charged 
against him has been passed upon by the highest court of 
New York in which it can be determined, he may then, 
if the final judgment of that court be adverse to him, 
invoke the jurisdiction of this court for his protection in 
respect of any federal right distinctly asserted by him, but 
which may be denied by such judgment. 

Such few exceptions as had been allowed to 
this rule, he made clear, were cases involving inter- 
ference by the state authorities with the operations 
of the federal government, or concerning the delli- 
cate relations of that government with a foreign 
nation. 

The learned Justice concluded: 

It is hardly necessary to say that this case presents 
no such exceptional and imperative circumstances. The 
state courts proceeded under laws passed in response to 
the request of the Indian Nation of which contemners are 
members—laws which apparently for the greater part of 
a century had not been seriously challenged as impeding 
the authority of the federal government. Under these 
conditions, contemners, deliberately having taken the risk 
of setting at defiance the judgment of the state court, 
must look for redress, if they are entitled to any, to the 
appropriate and authorized appellate remedies. They are 
not entitled to relief in a federal court by the write of 
habeas corpus. 

The case was argued by Mr. George P. Decker 
for the contemners, by Mr. Edward G. Griffin for 
the State of New York, and by Mr. W. W. Dyar 
for the United States. 





Carriers,—Interstate Commerce Commission 

The Interstate Commerce Commission has power to 
suspend the aggregate-of-intermediates clause of the Act 
to Regulate Commerce. 

Shippers cannot recover for violation of that clause 
where an adequate and timely application by the carrier for 
relief remains undetermined. 

Patterson et al. v. Louisville & Nashville Rail- 
road Co. et al., Adv. Ops. 8, Sup. Ct. Rep. v. 46, p. 8. 

The Interstate Commerce Commission en- 
tered an order of reparation requiring the railroads 
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to return to certain shippers $30,000 which it was 
claimed had been illegally exacted, because the 
rates applied had violated the following clause of 
Section 4 of the Act to Regulate Commerce: 


That it shall be unlawful for any common carrier 
subject to the provisions of this Act... to charge any 
greater compensation as a through rate than the aggre- 
gate of the intermediate rates subject to the provisions 
of this Act. 

This suit was brought by the shippers to com- 
pel the payment of this sum. Demurrers inter- 
posed by the railroads and the Director General 
were sustained by the District Court, and judg- 
ment for defendants was affirmed by the Circuit 
Court of Appeals for the Fifth Circuit. The Court 
held that there was no liability under Section 4 
because the carrier had made proper application to 
the Commission for relief from the operation of 
that clause. On writ of error, the shippers con- 
tended before the Supreme Court that the Com- 
mission was without power to suspend the opera- 
tion of this clause, at least so as to relieve carriers 
from civil liability, and that at any rate in this 
case the possible power had not been invoked by 
adequate and timely application to the Commission. 
The Supreme Court rejected these arguments and 
affirmed the judgment. 

Mr. Justice Brandeis delivered the opinion of 
the Court. Originally the power of the Commis- 
sion to suspend the operation of Section 4 had ap- 
plied only to the long-and-short-haul clause. The 
aggregate-of-intermediates clause was inserted in 
Section 4 by later amendment. The learned Justice 
pointed out that no court had ever questioned the 
Commission’s assumption that its power to suspend 
extended to the second clause. He then said: 


In support of the contention that the power to relieve 
from the operation of the section does not cover this case, 
the shippers point to the fact that, while the charge of the 
higher through rate did not become unlawful per se until 
the provision to that effect was inserted in Sec. 4 by the 
1910 Act, the Commission had repeatedly held that a 
through rate higher than the aggregate of the inter- 
mediates was “prima facie unreasonable. From this they 
argue that the construction given to the amended Act by 
the defendant carriers would result in abridging, instead 
of enlarging, the rights of shippers in this respect, and 
therefore should not be adopted. We think such a con- 
clusion erroneous. The construction given the section 
by the carriers does not result in abridging the rights of 
shippers. As a result of the amendment such through 
rates, unless protected by proper application, are not merely 
prima facie unreasonable, but unlawful by express statu- 
tory provision. The Commission, while claiming the power 
to suspend the operation of the clause in question, has 
continued to hold that, as before the amendment, such 
through rates are prima facie unreasonable when attacked 
under Section 1 of the Act. 

No good reason is shown 
used their clear and natural me 
the other hand, there is good 
hibitions of Section 4 should be treated similarly. Apart 
from statutory enactment it is prima facie unreasonable 
to charge more for a shorter than for a longer haul. To 
charge more for a through haul than the aggregate of 
the intermediate rates is likewise prima facie unreasonable 
In each case conditions may exist which, if shown, would 
establish the reasonableness of the rate in question. Under 
the Act to Regulate Commerce as originally enacted the 
carriers were, in each class of cases, at liberty to intro- 
duce the rate without first securing the consent of the 
Commission. If its invalidity were later asserted, they 
could escape liability by establishing then its justification 
By amendatory legislation, Congress provided, in each class 
of cases, that the rate should not be charged unless, prior 
to its introduction, the Commission had, upon special ap- 
plication, granted authority therefor. 


for denying to the words 
aning. (Citing case.) On 
reason why the two pro- 





























































that this 
sr eport 

ade- 
course 
rate 


The learned Justice then declare 
Court also would construe the Commis 
as finding that application for relief was both 
quate and timely. After admitting that of 
such an application would not render legal a 
which violated some other provision of the Act, he 
concluded: 


But no such question could arise in a proceeding 
limited to Section 4. In a proceeding for violation of 
either clause of Section 4, there is no occasion to consider 
either the presumption of unreasonableness or the exist- 
ence of a justification for making the through rate higher. 


Neither is relevant. For if there has beer adequate 


and timely application within the six months, which appli- 
cation remains undetermined—or an application filed later 
and granted—there can be no violation of that section. If 
there was no such application filed, the section is violated 
by the higher through rate, even if conditions are shown 
which would have justified the rate as against a charge 
of unreasonableness under Section 1. 





The case was argued by Mr. 
for the shippers, by Mr. John F. rt} 
Director General, and by Mr. Nelson W. 
for the railroads. 


Edgar Watkins 
for the 
Proctot1 





Carriers,—Negligence 


Where one railroad company actually controls another 
and operates both as one system, it will be held liable for 
injuries due to the negligence of the subsidiary. If both 


are under Federal Control it is necessary to serve the 
Federal Agent only as in charge of the dominant company. 
Davis v. Alexander et al., Adv. Ops. 65, Sup 


Rep. v. 46, p. 34. 


Suit was brought in Oklahoma to recover dam 
ages for injuries to cattle shipped over the C., R. I 
and P. System from points in New Mexico through 
Texas to an Oklahoma destination. Parts of the 
injuries were inflicted in each of the three 
The railroads were at the time under Federal Con- 
trol, and the shippers brought suit against the Fed- 
eral Agent “as in charge of” the C., R. L. and P. 

Sut because that part of the line which passed 


states 


through Texas was owned not by the C., R. I. and 
P., but by a subsidiary, the R. I. and G., the 
defendant contended that, having been sued only 


as in charge of the dominant road, he was not 
liable for damages inflicted by the subsidiary. The 
Oklahoma Supreme Court, however, affirmed: a 
judgment for shipper covering all dam: , on the 


ground that sc:vice of process upon the service 
agent for any railroad gave jurisdiction over the 
Federal Agent in respect to all railroads undet 


federal control in the operation of which the dam 
ages complained of resulted. After the state Su 
preme Court had delivered this opinion, the 
preme Court of the United States, in Davis 
Donovan, 265 U. S. 257, held that the Directo 
General was not suable generally as the operatot 
of all the railroads, but only with reference to th 


Su 


particular transportation system carrier out 0 
whose operations the liability in question arose 
Relying upon this decision, the railroad argued 


case, upon certiorari, before the Supreme Court 
but judgment was affirmed. 

Mr. Justice Brandeis delivered the 
the Court, and said: 


opinion 


Supreme Court of 


While the ground on which the 
unsound, the judg- 


Oklahoma rested its decision was thus 
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ment of affirmance was right. Where one railroad com- 
pany actually controls another and operates both as a 
single system, the dominant company will be liable for 
njuries due to t negligence of the subsidiary company. 
Citing case There was no error in the instructions 
xcepter 
Case argued by William F. Collins for peti- 

ner and | E. Suits for respondents. 


Alien Enemy Property,—Value of the Mark 


A debt due in German marks is to be valued at the 
value of the mark on the date when the account was stated 


and the debt due. 


Hicks « v. Guinness et al., Adv. Ops. 79, 
Pp Ct. Rey 46. p. 46. 

On December 31, 1916, when the account was 

1. a German firm was indebted to an American 

in the im of 1079.35 marks. The debt was 
npaid whe ir between Germany and the United 


tates bega [he creditor thereafter brought suit 
he n Property Custodian to have prop- 

nan debtor, seized by him, applied 
equity to the satisfaction of the debt. Upon 
s petiti from a judgment for the creditor, 
question was raised: At what date should the 
irk be estimated in dollars in order 
fix the amount of the decree? The Supreme 
urt held the Circuit Court of Appeals for the 
nd Circuit had rightly concluded that the 
ue of the mark at the time when the debt should 
e been paid was the proper measure, but re- 
sed the judgment because of the failure of the 
wer court to include interest for the time cov- 


Mr. Justice Holmes delivered the opinion of 
Court n the main question he said in part: 


The debt was due to an American creditor and was 
paid in t United States. When the contract was 
ken by a lure to pay, the American firm had a 
m here, not for the debt, but, at its option, for damages 
lollars t 1 longer could be compelled to accept 
T+ } right to say to the debtors you are too 
what you have promised and we want the 

which we have a right by the law here in force. 
The pr ple is the same in a contract for the pay- 

nt of marl The loss for which the plaintiff is en- 
1 to be jemnified is “the loss of what the contractor 

i | if the contract had been performed,” 
Citing cas t happens at the moment when the con- 
broker ist as it does when a tort is committed, 

é ’s claim is for the amount of that loss 
in 1 y at that time The inconveniences and 
: would be the result of a different rule 
en pointed out in arguments and decisions, and on 
r I the momentary interest of the country of 
ur be in favor of taking the date of the 
nt t the conclusion to which we come seems 
us to f from fundamental theory and not to need 


In holding that the denial of interest for the 
1 by the war was error, he said: 


The « f action had accrued before the war began, 

ung % f 15 Wall. 562, and after it had accrued 
he question was no longer one of excuse for not per- 
tract, but of the continuance of a liability 

had become fixed. The obligation of a 

ract ect to implied exceptions, but when a 
lity is incurred by wrong or default it is absolute. 
terest is 1s one of its incidentals, and inability to 
uses from that than it does from the 


exctl 


Are by Special Assistant to the Attorney- 
Hill Stanley for Hicks, by Alexander 


B. Siegel for Guinness et al., and Thomas G. Haight 
for Carl Joerger et al. 


Corporations,—Doing Business in Another State 


The construction and delivery of materials to a sub- 
contractor by a foreign corporation which has a contract 
to erect a bridge within the State, held doing business 
within the State in violation of a statute imposing certain 
conditions prerequisite to doing such business. 


Kansas City Structural Steel Co. v. Arkansas, 
Adv. Ops. 53, Sup. Ct. Rep. v. 46, p. 59. 

A Missouri corporation was required to pay a 
fine of $1,000 for doing business in Arkansas with- 
out having filed certain papers with the Arkansas 
Secretary of State as required by statute of foreign 
corporations desiring to do business in Arkansas. 
In bringing the case by writ of error to the Su- 
preme Court of the United States the corporation 
unsuccessfully contended that the statute as ap- 
plied to it violated the commerce clause of the Fed- 
eral Constitution. The facts, briefly stated, were 
these: In May the corporation secured a contract 
to erect a bridge in Arkansas. In June it sublet 
most of the work to a partnership. During June 
and July it shipped steel parts from Missouri to 
itself in Arkansas, and the subcontractor per- 
formed most of the work sublet. It was not until 
August that the Missouri corporation secured per- 
mission to do business in Arkansas, and it then 
completed the bridge. 


Mr. Justice Butler delivered the opinion of the 
Court. He said: 


The Supreme Court of Arkansas held that the things 
done by plaintiff in error before August 17, 1921 constituted 
intrastate business in Arkansas. But the plaintiff in error 
contends that all was interstate commerce. We accept the 
decision of the Supreme Court of Arkansas as to what 
constitutes the doing of business in that State within the 
meaning of its own laws. (Citing case.) But this court 
will determine for itself whether what was done by plain- 
tiff in error was interstate commerce and whether the 
state enactments as applied are repugnant to the com- 
merce clause. 


Plaintiff in error relied upon a case in which 
it had been held that: 


“Such commerce (among the States) is not confined 
to transportation from one State to another, but compre- 
hends all commercial intercourse between different States 
and all the component parts of that intercourse.” (p. 290) ; 
and that, “A corporation of one State may go into another, 
without obtaining the leave or license of the latter, for 
all the legitimate purposes of such commerce; and any 
statute of the latter State which obstructs or lays a burden 
on the exercise of this privilege is void under the com- 
merce clause.” 


But the learned Justice made it clear that in 
the present case the delivery of the materials to 
the subcontractor was work and business done in 
Arkansas after the interstate shipment had ended. 
He therefore concluded: 


We need not consider whether, under the circum- 
stances shown, the making of the bid, the signing of the 
contract and execution of the bond would be within the 
protection of the commerce clause, if these acts stood 
alone. But it is certain that, when all are taken together, 
the things done by plaintiff in error in Arkansas before 
obtaining the permission constitute or include intrastate 
business. The delivery of the materials to the sub- 
contractor was essential to the building of the bridge, and 
that was an intrastate and not an interstate transaction. 
The fact that the materials had moved from Missouri 
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into Arkansas did not make the delivery of them to the 


subcontractor interstate commerce. So far as concerns 
the question here involved, the situation is the equivalent 
of what it would have been if the materials had been 
shipped into the State and held for sale in a warehouse, 
and had been furnished to the subcontractor by a dealer. 
We think it plain that the plaintiff in error did business 
of a local and intrastate character in Arkansas before it 
obtained permission. 
Argued by Messrs. Armwell L. Cooper, Chas. 
T. Coleman and J. W. House Jr. for plaintiff in 
error, by J. R. Wilson for defendant in error. 


State Statutes,—Impairment of the Obligation of 
Contracts 


The statute of Georgia authorizing special procedure 
to determine the rights of conflicting claimants in the 
right of way of a railroad owned by the State, does not 
impair the obligation of contracts. 

Western Union Telegraph Co. v. Georgia et al., 
Adv. Ops. 76, Sup. Ct. Rep. v. 46, p. 36. 

This case came to the Supreme Court by a 
writ of error brought by the Telegraph Company 
to secure the reversal of a decree of the Supreme 
Court of Georgia requiring it to remove its poles 
and wires from the right of way of the Western 
and Atlantic Railroad. This railroad had been 
built by the State of Georgia, and had been let to 
another road, joint plaintiff with the State in this 
suit. The action had been brought pursuant to 
certain Georgia statutes which authorized a Com- 
mission to inquire into what encroachments existed 
upon the right of way of the leased railroad, and 
to prepare bills and to bring suits directed toward 
the removal of such encroachments as they might 
find to exist. These statutes it was contended, 
impaired the obligation of the Telegraph Com- 
pany’s contracts giving it a right of way along the 
railroad. But the Supreme Court was not so per- 
suaded, and the writ of error was dismissed. 

Mr. Justice Holmes delivered the opinion of 
the Court. After stating the provisions of the 
statutes in question, he said: 

This is all, and it is not enough to give the Telegraph 
Company a standing here. The statutes do not prejudge 
the Telegraph Company’s case, or any case. They do not 
purport to subject the Company to any prohibition or com- 
mand, or to determine or qualify the Company’s rights; 
they do not attempt to delegate power to do so to the 


Commission. They do not even point out the Telegraph 
Company. So far as material to this case they simply 


authorize the Commission to inquire, and in case it finds 
any encroachment that it believes unlawful, to sue. In 
Columbia Ry., Gas and Electric Co. v. South Carolina, 261 


U. S. 236, the State law undertook to treat what this Court 
held to be only a covenant as a condition subsequent and 
as having entailed a forfeiture The suit was brought 
upon this statute and a judgment rendered for the State 
in its courts was held to have given effect to the statutory 
attempts to enlarge the obligations of the Railway Com- 
pany under a grant from the State. The difference between 
that case and this is plai 4 mere authority to test 
disputed rights by a suit *s not impair the obligation of 
a contract upon which a When a claim 





endant relies 





is set up under a contract the Constitution does not forbid 
litigation to decide whether one was made or what it 
ae 
Here there was no attempt to control otherwise than by 
the result of a suit in which the Telegraph Company 
could set up all its alleged contracts and protect all its 
constitutional rights. The plaintiff in error shows no 
law impairing the obligation of contracts and therefore no 
ground for coming here. 
Argued by Messrs. John G. Milburt 
cis Raymond Stark for plaintiff in error and by M1 
Henry C. Peeples for defendants in errot 


and Fran- 


War Risk Insurance,—Attorney’s Fees 

That statutory provision which inhibits an attorney 
from accepting more than three dollars for services per- 
formed in the collection of claims against the Bureau of 
War Risk Insurance is valid, and does not relate solely 
to the clerical work of filling out the necessary papers. 


Margolin v. United States, Adv. Oj 
Ct. Rep. v. 46, p. 64. 


70, Sup. 


Under the wartime amendments to the War 
Risk Insurance Act it was provided that payment 
to any attorney for assistance in preparing papers 
necessary for the presentation and collection of 
claims arising under the Act should be limited to 
three dollars in any one case. Violation of this 
provision was made a misdemeanor punishable by 
Margolin was found guilty 


fine or imprisonment. 
having ac- 


under an indictment charging him with 
cepted fifteen hundred dollars compensation in 
preparing the claim of a beneficiary oi 
insurance policy. It appeared that Margolin had 
conducted correspondence with the Veterans’ Bu- 
reau, and had made a trip from New York to Wash- 
ington to examine records. On writ of certiorari, 
petitioner contended that the inhibition against re- 
ceiving more than three dollars applied only to 
the clerical work of filling out and filing the afh 
davit, and that he might legally charge for valu- 
able services performed incidental to the actual 
filing of the papers. But the Supreme Court affirmed 
the judgment of the Circuit Court of Appeals for 
the Second Circuit. 

Mr. Justice McReynolds delivered the opinion 

of the Court. He said: 

We find no reason which would justify disregard 
of the plain lang-:age of the section under consideration 
It declares that any person who receives a fee or com- 
pensation in respect of a claim under the Act except as 
therein provided shall be deemed guilty of a misdemeanor. 
The only compensation which it permits a claim agent or 
attorney to receive where no legal proceeding has been 
commenced is three dollars for assistancé in preparation 
and execution of necessary papers id the history of 
the enactment indicates plainly enough that Congress did 
not fail to choose apt language to express its purpose 

The validity of Sec. 13 construed as above indicated 
we think, is not open to serious doul 

Argued by Miss Susan Brandeis and Mr. Benj 

S. Kirsh for petitioner and by Assistant Attorney- 
General William J. Donovan for respondent 


a soldier’s 
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of Status of Various Proposed Acts Now Under Consideration by the Con- 
Acts Recommended to and Approved by American Bar Association for 
Passage—Record of State Adoptions for Past Year 





By NatHAN WILLIAM MACCHESNEY 
President, Conference of Commissioners, 1924-25 


Conterence of Commissioners on ciation for its action which likewise endorsed these 
te Laws held its Thirty-fifth Annual Acts for passage by the various state legislatures. 
t I \ugust 25 to September 


e Forty-eighth Annual Meeting of B. Uniform Property Acts 
\ssociation. The Annual Confer- 1. UNirormM ACKNOWLEDGMENT OF INSTRUMENTS 
st number of Commissioners from Act 
er of states present at its opening A tentative draft of this Act was presented for 
has had in its history and the consideration and it was thought might be adopted this 
nsidered and disposed of repre- year to take the place of a Uniform Acknowledgments 
gress in the field to which the Na- Act approved by the National Conference in 1892 and 
is devoted heretofore adopted in nine states, and the Uniform 
mpossible to cover the varjous mat- Foreign Acknowledgments Act approved in 1914 and 


the National Conference which were heretofore adopted in seven states. A number of ques- 
nnual Address of the President and tions arose, however, in connection with the proposed 

he Committee on Uniform State substitute Act which caused the matter to be referred 

can Bar Association after the ad- back to the Committee for further consideration and 
National Conference. This material report next year. 

nowever, in connec , 
ittention to some of the more impor- A Committee of the National Conference had 
idered by the various Sections into under consideration fifteen proposals of the Judiciary 
Committee of the American Title Association, and after 
having considered the various proposals recommended 
, 8, 10, 13 and 14 be given serious 
consideration with a view to considering the desirabil- 
ity and feasibility of making the law with reference 
not finally reported for action as an thereto uniform between the states. This recommenda- 

the Act is still unsettled, namely, tion was adopted and the subject matter referred to the 


mmpt action by the State Securities Committee for further consideration and report next 


| Conference is divided. 


RM SALE OF SECURITIES ACT 


certain special classes of securi- year. 
sosicl stled tc he eo et . . a = re , P 
usly entitled to D> old without the 3 UNIFORM FEDERAL TAX LIEN REGISTRATION ACT 
ying with burdensome formalities. 


The American Bar Association has had for many 
years a Committee on Removal of Government Liens 
on Real Estate. As a result of the action of the Com- 
mittee Congress passed a statute containing a provision 
incorporated in Section 3186, Revised Statutes, United 
States, as amended by the Act of March 4, 1913 (37 
RM Trust Receipts Act Stat. 1016), which provided that whenever any state 
by appropriate legislation shall provide for the record- 
ing of such liens, any such liens shall not be valid 
unless notice shall be filed in the office of the proper 
official within the county within which the property 
subject to the lien is situated. The Committee having 
N Law InstiTUTE this matter in charge presented a first tentative draft 
of a Uniform Federal Tax Lien Registration Act 
intended to make uniform the attempts of the various 
Williston to the National Confer- States to comply with this provision, and so exempt 
the Uniform Written Obligations the real estate therein from secret Government liens: 
Interparty Agreement Act andthe in other words, an attempt to make effective in legis- 
bligations Act, were considered by lation the action secured as a result of the activities of 
and finally adopted. They were the American Bar Association in this field. After a 
discussion of certain questions involved in the proposed 


onferences between the investment 
ly interested and the state officers 
ped that a satisfactory plan will be 
will enable the National Conference 


e draft of the Trust Receipts Act 
rofessor Karl N. Llewellyn of Yale 
1 and discussed, but was referred 


ittee tor action next yeal 


originated at the suggestion of the 
and which were presented by 
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Act it was re-referred to the Committee for further 
consideration and final report next year. 


4. Uwnrrorm (REAL Estate) MortGace Act 


The National Conference 
carefully prepared fifth tentative draft of an Act con- 
cerning mortgages of real property. The whole theory 
of the Act was given a very thorough discussion and 
put upon final passage but failed to receive the votes 
of the necessary number of states for its adoption. The 
Committee was then discharged from further consid- 
eration of this subject. This is one of the most im- 
portant subjects that has ever been considered by the 
National Conference. A great deal of able work had 
been done upon the subject and the Committee and its 
Chairman, Mr. S. R. Child of Minnesota, and its 
draftsman, Mr. Donald E. Bridgman of Minnesota, pre- 
sented an Act which it was hoped might meet with the 
approval of the National Conference. Admittedly 
there is very great difficulty in drafting a uniform law 
upon the subject. Apparently because of the fact that 
the Act proceeded upon the theory of foreclosure by 
advertisement rather than foreclosure by court action, 
it failed to meet the approval of the National Confer- 
ence when called up for final passage. The subject is 
far too important to be abandoned, however, and it 
is the duty of the National Conference to continue 
the leadership which it has achieved in this field 
with a view at an early date of adopting an Act which 
shall be satisfactory to it and which can be recom- 
mended to the American Bar Association for endorse- 
ment for passage by the several states. 


had before it a very 


5. Unirorm CHATTEL MortcAGe Act 


A third tentative draft of the Uniform Chattel 
Mortgage Act which had been prepared by Professor 
Karl N. Llewelyn of Yale University Law School was 
presented for consideration of the National Conference. 
It is one of the most carefully prepared Acts which 
has been considered by it in a number of years. Cer- 
tain of the outstanding features of the Act are: 


(1) Elimination of all possible formalities and full pro- 
visions for curative action where defects in form occur. 

(2) Protection only of purchasers and of lien creditors 
without notice as against an unfiled mortgage. 

(3) Protection of the mortgagee as far as filing can 
reasonably be expected to give notice, and no further 

(4) Simplification of foreclosure, with elastic options as 
to method and liberal redemption features. 

(5) Inclusion in the Act of all transactions which in 
substance are mortgages under which permanent possession 
remains in the mortgagor. 

(6) Exclusion from the Act of transactions which do 
not leave the possession in the mortgagor and which are in 
function and substance pledges 

(7) Putting a mortgage and a trust deed for security 
on the same footing. 

(8) Permitting mortgage on a stock in trade. 

(9) Regulating a mortgage to cover future advances. 

(10) Regulating the question of conflicting rights 
between mortgagee and lienors acquiring liens arising out 





of the mortgagor’s possession 
(11) Distinguishing, where necessary, between a mort- 
gage given merely as additional security for an old debt 


and one given for a new ad 


(12) Regulation of contracts to 
mortgages. 

(13) Provision for the fil 
matically six months after 
secured. 


vance 
mortgage and defective 


itself auto- 
- Poe 
obligation 


ng record to clear 
maturity of the 


After consideration of these matters the subject 
was referred back to the Committee for further con- 
sideration. 


C. Uniform Social Welfare Acts 


1. Unirorm CuiLp Lapor Act 

The National Conference has heretofore prepare 
a Uniform Child Labor Act which was adopted in 
1911, which has since been enacted in four states. The 
Act was not urged for passage generally, however 
because of the situation with reference to Federal leg 
islation upon the subject. In view, however, of the 
fact that two Federal Child Labor Acts have been held 
unconstitutional by the Supreme Court of the United 
States, and of the fact that the constitutional amend 
ment permitting Federal child labor legislation seems 
unlikely to be enacted at an early date it was deemed 
wise, in view of the lapse of time since the Uniform 
Child Labor Act had been prepared by the Nationa! 
Conference, to undertake a revision of that Act with 
the view to incorporating the development in that field 
since the original Act was adopted. The Committee 
reported its recommendations as to the form that a 
revised Uniform Child Labor Act should take but did 
not ask for a detailed consideration this year. Thx 
matter was, therefore, referred to it for further study 
and report next year. 

The Committee called particular attention to the 
fact that in the Act as redrafted it is proposed to 
apply the law to agricultural labor as well as classes 
of industry heretofore covered, stating in detail the 
reasons for such inclusion, but also stating that the 
services performed by a minor in or about the residence 
of the family or on the farm connected with such 
residence are not embraced within the prohibitions of 
the Act. 

The age of the minor for gainful occupation is 
fixed at fourteen years with certain exceptions. It also 
provides for an improved system of employment cer- 
tificates which is believed to make evasion of the Act 
much more difficult. 

Narcotic DrucG Act 


The Committee having this matter in charge re- 
ported that it had had the benefit of the suggestions 
of the Bureau of Legal Medicine and Legislation of 
the American Medical Association, and it presented an 
Act for consideration at this time though it requested 
that it be referred back to the Committee for further 
consideration, which was done. In the draft submitted 
no provision was made for the supervision and control 
of the addict which many believe is an important part 
of any legislation of this kind. As a result of criticism 
of this omission it is likely that there will be submitted 
as a supplementary Act, at least to be adopted by those 
states which desire to do so, an Act for the supervisiot 
and control of addicts. 

Act For JoIntT PARENTAI 
SHIP OF CHILDREN 


2. UNIFORM 


3. UNIFORM (GUARDIAN 


There was no further progress made in this mattet 
this year and the subject matter was continued for 
consideration at the next Annual Conference. 

4. UnrirorM MARRIAGE AND Divorce Acts 


The National Conference recommended for ado 
tion a number of years ago a Uniform Divorce Act 
Since then there has been a substantial change in social 
conditions and the Act has never received general fa 
vorable reception. Last year the National League o! 
Women Voters as well as other women’s organizations 
requested reconsideration of the subject matter. 
Committee was created to investigate it and make 
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rt wi timately was continued for another 
tudy of the subject 


D. Uniform Public Law Section 


_ r FOR A TRIBUNAL TO DETERMINE 
2 NDUSTRIAL DISPUTES 
: The Committee having this matter in charge stated 
s las ts that until the Wolff Packing 


Dorchy cases were finally determined 


the S urt of the United States, it was the 

inion of t mmittee that the time was not oppor- 

1e to} lraft of a bill for consideration. The 

, Wolff Packing Company case has been finally disposed 
f by the Supreme Court of the United States. In 

262 U. S. 522, 43 S. Ct. 630, it was decided that the 

<ansas Industrial Court Act was invalid so far as it 

permitted tl g of wages. On receipt of the 

undate eme Court of Kansas modified its 

114 Kans. 487, 227 Pac. 249), but held that 


1ecree 7 5 <u 
, the act was valid so far as it provided for the fixing of 








urs of labor and working conditions. A second writ 
f ert va to the Supreme Court of the United 
| States and that Court on April 13th, 1925, reversed 
the judgment of the Supreme Court of Kansas and 
eld (45 Sup. Ct. Rep. 441) that the Kansas Industrial 
Court Act declaring the business of manufacturing and 
iy reparing f for human consumption was affected 
' vith a publ terest and which compelled the owners 
é ind his employers to continue the business on terms 
i t of their 1 ng is violative of the Due Process 
; ause of the irteenth Amendment and the provision 
erein urs of labor, is inseparable from the 
; stration feature, and was therefore 
; Valid I fect of these two decisions of the Su- 
a reme Court of the United States is to make invalid 
it part Kansas Industrial Court Act which 
ves to that court power to fix and regulate hours of 
ubor and ing conditions in order to prevent a 

e by the employees 
The D case (264, U. S. 286, 44 S. Ct. 323) 
S$ again « lered by the Supreme Court of Kansas 
fter it was returned to that Court by the decision of 
' the Supreme Court of the United States. The Supreme 
Court of Kansas in State. vs. Howat, et al (Dorchy 
vellant, 116 Kans. 412, 227 Pac. 752) decided that 


tion 19 of the Act making it a punishable offense 
inion acting in his official 
coal miners whereby opera- 





; 


strike of 
yn a « ne in the production of coal is sus- 
pended is erable from the provision of the Act 
ving the power to fix wages and regulate hours 
f labor and working conditions. A writ of error has 


een taken from this decision to the Supreme Court 

the United States and the case is there pending at 
resent til In view of this fact the Committee 
t a bill should not be presented to the 
ference at this time for its consideration. The 
therefore continued for report at the 





mmiuttes¢ 

xt Ar Conference 

2. Unrir PrimArY AcT FoR FEDERAL OFFICERS 
The study of this subject was undertaken by 

e Natio1 Conference as a result of belief on 

e part ertain members that there existed very 


it abus n the Primary Law especially with 
candidates. The Com- 
‘ct presented a tentative draft for 
rz e Conference as it was believed 
it if there uld be fixed at least a common date 
idential primary and a release of presi- 


dential candidates from the necessity of appearance 
in, and the local restrictions of, the various states, 
a very great advance would be made. There 
was, however, in the National Conference a very 
general prejudice against the primary system as 
such, and after a thorough debate on the matter it 
voted to discontinue the consideration of the sub- 
ject and discharged the Committee. 

Urivities Act 


3. Unirorm Pusii 


The Committee having this subject in charge 
reported a first tentative draft of a Uniform Public 
Utilities Act. It stated that present utilities acts 
were in the most part drafted in the light of earlier 
enactments of certain state legislatures, notably 
the acts of Wisconsin and New York, and these in 
turn were much influenced by the Interstate Com- 
merce Act. As a result there is naturally consid- 
erable uniformity of principle with reference to reg- 
ulation, and even some uniformity with reference to 
the specific details of the various laws, yet even a 
casual examination of the laws of the several states 
indicates that much remains to be done not only 
in the matter of statutory details but also relating 
to the underlying principles which govern the re- 
lations between the state and the public utility com- 
pany. 

The Committee presented a report analyzing 
in detail the scope of the proposed Act and a very 
full consideration with the help of experts was 
given to its various sections. Sections 32 and 33 
on the subject of “Terminable Permits” for the 
utility franchise involved one of the important and 
fundamental questions in connection with the 
whole act. Wisconsin adopted an indeterminate 
permit already known as a terminable permit in 
1907 and other states have granted such permits 
in some form or to some utilities, among them be- 
ing Indiana, Louisiana, Massachusetts, Oklahoma, 
California, Minnesota and Ohio. A bill authorizing 
such permits was introduced in the last session of 
the Illinois legislature. Arkansas passed such a 
law in 1919, but repealed it in 1921. The National 
Government has adopted the principle of the inde- 
terminate permit. and all public utility companies 
in the District of Columbia operate under fran- 
chises of that character. All licenses issued under 
the Federal Water Power Act of 1920 are likewise 
indeterminate. The public utility commissions of 
the country have also gone on record in favor of 
the indeterminate permit. 

There are some uncertainties in connection 
with the provision for the termination of the per- 
mit in the uniform act which will have to be 
straightened out, as it leaves some uncertainty as 
to the grounds on which the franchise may be 
terminated, and the procedure for so doing. How- 
ever, the Wisconsin, Indiana and Ohio statutes 
which provide for termination “according to law” 
are hardly more satisfactory. The Federal Water 
Power Act, however, contains a detailed provision 
covering this subject and it is probable that some 
similar provision will be drafted for the Uniform 
Act next year. 

Also the question of the name by which such 
a permit shall be called has been raised, the term 
“indeterminate permit” originally adopted giving 
the impression to the public of a perpetual fran- 
chise, which is undesirable, while the term “term- 
inable permit” hardly expresses the fact with refer- 
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ence to the continuing rights under the public 
utility franchise. It has therefore been suggested 
that such a permit should be known in the uniform 
act as a “Continuing Permit—Subject to the Power 
of Regulation and Purchase.” 

After a thorough discussion of the underlying 
principles and details of the act, the matter was 
referred back to the Committee for further con 
sideration and report next year 

4. UnirormM VEHICLE Act 

The National Conference has had a committee 
on this subject for a good many years, but the 
constantly changing opinion with reference to the 
desirability of the provisions of the laws of the 
various states and the development of regulations 
with reference to street and highway traffic made 
it seem undesirable to crystallize the provisions 
with reference to the matter until comparatively 
recently. At Philadelphia last year there was a 
discussion of the provisions of this act and of the 
character and extent of legislation which should 
be included, and it was finally determined that the 
act when presented should be a comprehensive one 
covering not only the operation of vehicles upon 
the highway, but also the registration of vehicles, 
the question of operators’ and chauffeurs’ licenses, 
certificates of title, size, weight, construction, and 
equipment of vehicles, highway traffic signs, and 
penalties for the violation of the law. Subsequent 
to the meeting of the National Conference, there 
was held in December at Washington a National 
Conference on Street and Highway Safety which 
was called by Secretary of Commerce Hoover 
under the auspices of the United States Department 
of Commerce. The National Conference of Com- 
missioners on Uniform State Laws was represented 
in that conference and the President of the Con 
ference was appointed by Secretary Hoover, as 
Chairman of the Committee on Uniformity of Laws 
and Regulations Governing the Use of Motor 
Vehicles and Highways created under the auspices 
of the National Conference on Street and High- 
way Safety and the United States Department of 
Commerce. The work of that committee and 
the National Conference is being carried on in 
close co-operation and a draft has been prepared 
which has been considered by both organiza- 
tions. The National Conference has just con- 
sidered in detail the provisions of the second 
tentative draft of the “Uniform Vehicle Act,” 
and referred it back to its Committee on that sub 
ject for further consideration and report, and di- 
rections to work in co-operation with the com- 
mittee of the Hoover Conference on the same 
subject which meets in Washington at the Depart- 
ment of Commerce on November 19-21. It is be- 
lieved that this will result in a satisfactory law 
upon the subject which it is hoped may be pre- 
sented at the next Annual Conference for final 
adoption. 


5. Unirorm STATE INHERITANCE TAx Act 
This subject matter was undertaken as the 
result of a suggestion made by President Coolidge 
to the National Tax Association and an intimation 
to the National Conference that it attempt the 
drafting of a Uniform State Inheritance Tax Act. 
The President of the United States had indi- 
cated that if we could confine our Federal expendi- 
tures to legitimate obligations and functions of the 


Federal Government, a material reduction of taxe 
would be apparent, and he has a number of times 
indicated that he regards the trespass by the Fed 


eral Government upon the proper state functions 


cost 





as one of the true reasons for the risin; 
the Federal Government. In addition t 
certain other serious objections as tending to ser 
ously interfere with the State governments. Thi 
is particularly true in the case of inheritance ta 
legislation. A Committee was appointed by the 
National Conference to draft a law in line with th 
suggestion of the President of the United State 
with a view to the gradual retirement of the Fed 
eral Government from that field so that an estate 
shall be taxed only once and that in the state oi 
residence of the decedent, except in the case of rea 
estate, which would be taxed where located an 
then only once. In addition to this there 
be full reciprocal relations between the different 
states as the result of the retirement the Federa 
Government from the field of inheritance tax legis 
lation. The states as a reciprocal matter shoul 
retire from the field of income tax legislation, leav 
ing that to the Federal Government, except where 
it is adopted in a given state as a substitute to 
all other forms of taxation, except that upon rea 
estate. 
Inheritance 
States Government is essentially 
takes a part of the corpus of an estate out of the 


should 


United 


tax legislation by the 
unsound as 


state and into the coffers of the Federal Govern 
ment, thus permanently destroying, so far as the 
taxing power of the state affected is concerned 


property subject to its taxation to the extent s 
taken. This, to that extent, tends to increase stat¢ 
taxation because of the shifting of the burden to 
the remaining property, while if the states levy an 
inheritance tax, it tends to that extent to reduce 
other direct taxes. The matter has been give: 
careful consideration by the Conference Commit 
tee. A uniform draft upon the subject was pre 
pared and discussed at the Annual Conference, and 
the matter re-referred to the Committee for fur 
ther consideration and report next year. In this 
connection it may be interesting to call attention 
to the referendum held upon this subject unde 
the auspices of the United States Chamber of Com 
merce of the United States among its constituent 
membership. As to the result the Finance Ad 
visory Committee of the Chamber of Commerce o! 
the United States stated that the logical conclusio1 
seems to be that the Federal Estate Tax should not 
be imposed and that those now existing should b« 
abolished, and that immediate action shou 
taken in order that by continued use such tax 
may not come to be regarded as a part of the per 
manent scheme of national taxation. The recon 
mendations submitted in the referendum togethe 
with the votes cast as given by The Chicago Tribun. 
were as follows: 

(1) That the Federal Government should always refrai 
from imposing estate or inheritance taxes. For, 199% 
against, 237. 

(2) That the estate tax now levied by the Federa 
Government should be repealed. For, 2105, against, 12 

(3) That there should be an organization of represent 
atives of the states and of the Federal Government t 
co-ordinate national and state systems of taxation. For 
2190, against, 56. 

In view of this vote and of the action o 
numerous other organizations having had the mat 
ter under consideration, including the National Ta» 
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Association, the Trust Division of the American 
;ankers’ Association, the National Association of 
Real Estate 


Boards, as well as the recommenda- 
ns of the President of the United States, it is 


ipparent that there is a widespread and vital inter- 
st in this important question and that the National 


onference has been wise in taking up this very 


ificult question with a view to its solution. 


6. UNIFORM AERONAUTICS ACT 


The National Conference adopted a Uniform 
eronautics Act in 1922, which has since been 
lopted by ten states following its endorsement by 
e American Bar Association. Since that time, 
ywever, there has been some criticism of the Act, 
tably by the Committee on the Amendment of 
e Law of The Association of the Bar of the City 
New York. The criticism involves a question 
out the legal ownership of the superincumbent 
or space by the owner of the land and Mr. Bos- 

voiced the criticism as stated that if the Act 
merely intended to define the rights of flight it 
uld not go into this question and recognize a 
of the land owner which is doubtful and 
hich might prove embarrassing in later develop- 
ents, such as radio communication. The Confer- 


nce gave very full consideration to these criticisms 
which had been referred back to its Committee for 
report and after a consideration of this report it 


ncurred in the recommendation of its Committee 
hich was as follows: 


“The arguments brought forth by the Committee of 
Association of the Bar are arguments which were con- 
lered before the adoption of the Uniform Act. They were 
eighed and nd to be more than counter-balanced by 
ments in favor of the Section criticized. 
“Your Committee, therefore, recommends that the 
ference again approve the Uniform State Law for 
nautics in the light of the criticism made by The 
iation of the Bar of the City of New Yurk.” 
When the matter was presented to the Amer- 
Bar Association, by agreement, however, the 
iticism and the action of the Conference was re- 
rred to the American Bar Association Commit- 
e on the subject for further consideration. 


E. Uniform Corporation Acts 


The only Act under consideration by this Sec- 
1 at the present time is the Uniform Incorpora- 
m Act The Committee presented a_ tenth 


ntative draft upon the subject for the considera- 
n of the Conference. This draft is the work of 
rofessor Robert S. Stevens of Cornell University 
iw School, under the direction of the Committee 
which Mr. Wade Mills of the Detroit Bar is 
hairman. The Act is the best one on the subject 
ich has yet been considered, but the Committee 
lieved that it was desirable in order to iron out 
in difficulties that the matter should go over 
ther year when it is hoped it may be recom- 
led for adoption to the legislatures which will 


et in 1927. In connection with this matter the 
‘resident of the National Conference stated to it 

t year: 
It will never be possible to get all of the States to 


e up t theory of an incorporation act, as some of 
States will always adhere to the conservative policy 
encouraging corporate management, other States will 
ays incline toward a strict regulation of corporations, 
le a third group will regard incorporation as a mere 


venue producing procedure. All three of these groups 


hardly be gotten together, but there is a possibility, 
my judgment, and I believe that the present draft 
omplishes that end, of bringing the reasonable require- 








ments of the first and second groups together in such a 
way as to present a satisfactory law.” 


F. Uniform Torts and Criminal Law Section 


1. Untrorm INTERSTATE RENDITION Act 


A tentative draft on this subject was presented 
for consideration of the Conference. The Commit- 
tee had considered certain constitutional questions 
in connection with the subject matter and reported 
adversely upon certain recommendations made at 
San Francisco. The matter is covered by Sec- 
tion 2 of Article VI of the United States Constitu- 
tion and by Section 5278 and 5279 of the U. S. 
Revised Statutes. This, of course, states the law 
of the land upon the subject but it is recognized 
the states can legislate, (1) upon the subject of 
arresting fugitives from justice before the demand 
for extradition can be made; (2) upon the proce- 
dure in arresting the fugitive after demand made; 
(3) upon the method of determining whether the 
accused is a fugitive from justice; (4) upon the 
method of identifying an alleged fugitive; (5) upon 
the scope of inquiry on habeas corpus, etc. And 
on most of these subjects all the states have legis- 
l. ‘ed, but in very variant form. Hence the need 
of a uniform act to supplant them all. 

2. Unirokm Firearms Act 

This subject was undertaken at the request ol 
the United States Revolver Association and a first 
tentative draft presented to the National Confer- 
ence for consideration this year. The proposed 
Act does not aim to interfere with the manufacture 
of firearms, neither does it aim to require a license 
to purchase firearms, which is the method of regu- 
lation adopted by some legislatures, nor does it 
aim at so drastic regulation as a state-wide regula- 
tion of firearms. It does define what shall consti- 
tute a revolver, forbids felons to possess arms 
at all, forbids everyone, with suitable exceptions 
from the regulation, to carry arms except with 
a license, forbids sales of arms to minors and 
regulates sales generally. The Committee stated 
in connection with the presentation of the Act that 
it is believed that the provisions of the proposed 
law present no constitutional objections, constitute 
no drastic changes in the law of any jurisdiction, 
and if adopted generally will not only secure uni- 
formity, but will remove the evils of the present 
lack of uniformity. One of the most serious of 
these evils is the ease with which a criminal may 
now go from a state where the laws are stringent 
to one where there is little or no objection and after 
purchasing a weapon return with it to the former 
where he may thus accomplish his nefarious pur- 
pose. The whole matter after careful consideration 
by the Conference was referred back to the Com- 
mittee for further study and report at the next 
Annual Conference. 

G. Uniform Civil Procedure Section 
1. Unrrorm ARBITRATION ACT 


It will be recalled that the National Conference 
finally approved a Uniform Act upon this subject 
which was reported to the American Bar Associa- 
tion for endorsement at the Philadelphia meeting. 
At that time an objection was raised that it had not 
been distributed to the members of the Association 
thirty days in advance in accordance with the By- 
laws of the Association. It was re-referred to the 
National Conference for further consideration. 
After such consideration by the National Confer- 
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ence at its mid-year meeting and again at the 
Conference which just closed it was again recom- 
mended to the American Bar Association for final 
approval and recommendation to the various state 
legislatures for passage. After a very full debate 
of the various sections involved the Act was finally 
approved by the American Bar Association and 
recommended to the several states. 
2. UnirormM MECHANICS Act 

was appointed at 
Hoover fot 


LIEN 
A Committee on the subject 
the request of Secretary of Commerce 
the preparation of a_ so-called 
Standard State Mechanics’ Lien Act. The Com 
mittee collaborated with various officials of the 
Department of Commerce in preparing a tentative 
draft of an Act which it is hoped in due course will 
be presented to the National Conference for con 
sideration. It did not, however, submit a draft at 
the recent Conference called attention 
to some of the salient fe: of the proposed Act. 

The above resumé attention to the princi 
pal Acts considered at the recent Annual Confer 
ence though there were a considerable number of 
other questions discussed which were reported 
upon to the American Bar Association and a more 
detailed consideration of whicl well as 
matters, will be found in the Report of The Com 
mittee on Uniform State Laws. 

In addition to the matters heretofore consid 
ered by the National Conference they authorize: 
Committees for the ensuing year upon new subjects 
as follows: 
t. UNIFORM 


co-operation in 


anf - | 
ut merely 


~4 1] 
CallS 


above 


l, aS 
j 


AcT Mi_kK AND CREAM 


ro STANDARDIZ) 
CONTAINERS 

This is a subject which is being undertaken at 
the suggestion of the U. S. Department of Com- 
merce and is of particular interest to the glass 
manufacturers of the country in order to enable 
them to manufacture which will comply 
with the regulations of the several states upon this 
matter. 


2. UNIFORM 


bottle S 


ComPuLsorY AUTOMOBILE INSURANCE 
Act 

The subject referred to this Committee is the 
question of the advisability of requiring insurance 
as a prerequisite of the right to drive an auto- 
mobile upon the public highway. With the large 
number of irresponsible drivers operating motor 
there is no redress under the present con 
ditions in case of an accident in a very substantial 
proportion of cases. It is thought that perhaps 
some scheme for compulsory automobile insurance 
may be worked out whereby financial responsibility 
for damage caused may be secured. It would at 
the same time have a very substantial effect in 
causing such drivers to obey the laws and regula- 


vehicles, 


tions with reference to the operation of automobiles 

upon our public highways 

3. Untrorm Act NoTICcEe 
PROBATI 


FOR To LecATees BEForeE 

The National Conference was requested to take 
this matter up for consideration upon a representa- 
tion that there has very large amount of 
money lost to non-resident legatees, particularly 
charitable corporations, through the failure to pro- 
vide that the legatees under a will shall be notified 
in advance of probate required in a con 
siderable number of states, but there are many 
states which require no such notice. 


peen 


This is 





Progress in Adoption of Acts 


With reference to the progress that h I 


made in the adoption of the Uniform 
Conference and their passage in the several 
dictions represented the report of the 

Committee showed that since the las 


ference there had been thirteen adoptions of | 


form Acts and five adoptions of amendments 
follows: 
Aeronautics Act—Idaho, South Dak 
Conditional Sales Act Pennsylvania, W t Virg 
Declaratory Judgments Act—Sout lakot { 
Fiduciaries Act—Idaho, Utah, Wisconsin 
Fraudulent Conveyance Act—New York, [ 
Iliegitimacy Act—New York. 
Limited Partnership Act—South D 
Amendments to Sales Act—Ohio, W nsit 
Stock Transfer Act—Re-enacted in Tennessee t 
defect in title as adopted in 1917 
Amendments to Warehouse Receipts Act la O 
Wisconsin, 
This number compares with two adoptions I: 


year, which was an “off” legislative year, 


twenty-seven adoptions in 1923. The Committe 
called attention to the fact that this number wa 
not what the National Conference had a reasonabl 
right to expect in the matter of adoptions, but 


stated that it compared favorably 

of adoptions in former years. 
The National Conference recommended to th 

American Bar Association that the 


Committee of the American Bar Association pro 
vide for the appointment of a special committe¢ 
representing the Association in each state for the 


sioners oO! 


purpose of co-operating with the Commis 


Uniform State Laws in considering the adoption 
of the Acts approved by the Conference’ This 
recommendation was adopted by the Executive 
Committee and the Committees are being ap 
pointed by the President of the Association 

The tabulation of the Acts adopted by the 
National Conference and endorsed by the American 
Bar Association shows that there have been adopted 
and endorsed thirty-four Uniform Acts which have 


resulted in three hundred and fifty-nine legislative 





enactments, which gives some indication of the 
extent of the work accomplished though this does 
not take into account the progress made in the 
various fields of law considered a 1 result of the 


1 


discussions of the National Conference or of the 
large number of other instances where the Uniform 
Acts have formed the basis of legislation thoug! 
they have not been adopted as sucl 


An interesting incident with reference to the 
preparation and adoption of the iform Acts 1 
given by the situation in Nevada. The tabulats 
for the adoption of the Acts upon which the above 
facts are based shows that the Uniform Arbitratio 


Act has not yet been adopted in any state as it wi 
only approved finally by the National Confere 
and endorsed by the American Bar Association thi 
year. Nevertheless the legislature of 
passed the Act in 1923 in the tentative form thet 
pending in the National Conference and which ha 
not yet been presented to the American Bar Ass 


ciation. This Act is to be found in Stats. of Nevad 
1923, pg. 9. This is merely an example of what fre 
quently happens, namely, that matters under cot 
sideration by the conference are made use of by th 


legislatures even where no final adoption is mada 
or while such Acts are still 
body for further consideration. 


pending 
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CURRENT LEGAL LITERATURE 


Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 





Among Recent Books 





FEMA dgments. 5th Edition by Ed- 

- vard W Tuttle, San Francisco. Bancroft- 
W hitne 3 vols.. pp 3697. $30.00. This 
mine rmation for brief-writers. Mr. 


the text very greatly so that 

instead of 1100, 
incredible number 
three times as many as are in 


uttle has « nded 
the new ¢ lit has | 
a a has gat red the alm 


3200 pages 
tl st 


i ic 
30.000 « 








( 1892 «¢ These figures give some idea of 
toil and the search for decisions which have 
é rked the riting of the book 

We all know that the law of agency, of con- 
ts, of torts is filled with questions difficult to 
( wer and yet unanswered. But I fancy that 
e word “judgment” has in it a ring of finality 
ich leads many of us to suppose that the law 
é udgments can be briefly stated and easily under- 
1. Let e so minded turn to Freeman to in- 
: estigate, for stance, the law of Collateral Attack 
Judgments, and he will find over 250 pages de- 
( ted to that topic. And so it is with Former 
ecovery, Res Judicata, Liens, and all the other 
bdivisions of the book; the amount of material 
ery great Wherever the student dives for 
hority he feels confident of coming up ultimately 

h sometl helpful in his grasp. 
é One n realize that such a book is written 


¢ rimarily to help the practicing lawyer find prece- 
t attempt, as Wigmore’s Evidence 
new arrangement and nomencla- 


id to explain principles by reasoning more 


( went than that of the decisions. It is intended 
e and an excellent tool for practitioners. 

is particularly apparent in the chapter on 

iting Tudements. Here is a matter as to which 

liscret the nisi prius judge is almost 

erything et hundreds of citations have been 


vy how individual judges have exer- 


liscretion which has been guided in each 
re by the special facts of the case 
y any fixed principles of law, other than the 

us principle that every litigant is entitled to 

day in court. Such a gathering of citations is 
ly for the lawyer whose unquenched but oft- 
med hoj to find a case “exactly in point.” 
It is interesting too to compare this book with 
se drafts of restatements of parts of the law 
published by The American Law 
discursive, and 
essarily repetitious; it is an effort to tell the 
ler all that all the courts have said on the sub- 
tute’s method, on the other hand, 
tion of brevity in the statement of 
law, and the avoidance of repetition; it is an 


method is 


emans 
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effort to tell the reader the legal principles which 
the courts have fixed, without recounting the num- 
berless applications of those principles to facts. 

The physical arrangement of Freeman is good 
and the indexing is copious, but the style has not 
been improved in the new edition. In many parts 
of the book there is an unfortunate use of long 
words and of circumlocution. A text book cannot 
be written in a statutory style, but the ordinary 
reader should not be allowed to get the impression 
that he could easily squeeze a good deal of water 
from its pages. 


Philadelphia. SHIPPEN Lewis. 


Law of Leases, by Clarence M. Lewis, New 
York. 3aker, Voorhis & Company, 1924. Pp. 
xii, 674. $10.00. The case book method of teach- 
ing law has now become, with modifications, the 
generally accepted one. This book of Mr. Lewis’ 
in some ways looks like an attempt to apply the 
case system to a text book on certain aspects of 
the law of landlord and tenant. The backbone of 
the book consists of forty-five clauses dealing with 
various aspects of the relation of landlord and 
tenant. Each clause is in proper and formal shape 
for insertion in a lease: thus there are clauses as 
to payment of rent, against assignment or sub- 
leasing, covering various kinds of insurance, rights 
of the parties in the event of condemnation, etc. 
Each clause has following it from one to thirty-five 
pages of text by way of commentary on the clause. 
But here is where this book is sui generis. The 
text consists of head notes or summaries of deci- 
sions, for the most part recent, upon the subject 
matter of the clause or upon related matters sug- 
gested by the clause. The only comment is fur- 
nished by extracts, very largely from the Harvard 
Law Review, discussing recent cases in which the 
subject matter of the clause in question has been 
involved. That is all; no expression by Mr. Lewis 
of his own ideas as to what the law is or should be 
on a given point, and no attempt at reconciliation 
of possibly conflicting opinions except in so far as 
that may be done in the quotations from the re- 
views already referred to. The book is well in- 
dexed and has a very full bibliography and table 
of cases, including not only those digested, but 
also those mentioned in the extracts from the law 
reviews. The cases digested are largely New York 
cases with a fair admixture of cases from other 
states and England. At the end of each section 
are provided blank pages for further annotation. 

Enough has been said to show that it is an 
interesting and unusual work. It is going to be of 
value to various classes of lawyers. The clauses 
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concerning the larger part of the field of landlord 
and tenant and all ready for insertion in the lease 
are going to make it of value to every lawyer, good, 
bad and indifferent, who has to draw leases. How 
far the rest of the work is going to be of value will 
depend on the lawyer. If he wants a statement 
that the law on such a point is thus and so; or 
that most of the courts, or the courts of a given 
state have held thus and so, he won’t get it. Nor, 
as Mr. Lewis says in his preface, will he get a 
scientific statement of the law of landlord and 
tenant. But if he wants something more than the 
generalities or the mere running summary of deci- 
sions that is all that many text books give; and if 
he does not want to wander through the endless 
corridors of a digest, but has a fairly definite idea 
of what the law is on his proposition and wants 
to get quickly and in usable shape the important 
and suggestive cases and enough comment to give 
him a good lead, he will find in this work the book 
he has long been looking for. 
Harry A. BIGELow. 
University of Chicago. 


The Law and Practice of Libel and Slander in a 
Civil Action, by Clement Gatley. London: Sweet 
and Maxwell. Pp. cxxt, 932. £2 10s. The standard 
English test on this subject has been Odgers, whose 
fifth edition is now fourteen years old. The present 
volume is very likely to succeed to its place. It 
consists for the most part of a careful and minute 
statement of the British law, both substantive and 
adjective. Colonial cases are also given in detail, 
and American ones are cited “where there is little 
or no English authority,” to use the author’s ex- 
pression. Actually this seems unduly modest as 
such citations appear far more frequently than in 
the general run of English law books. The book 
appears to be a noteworthy contribution to its 
subject. 


Lack of space renders impossible more than a 
brief notice of three new editions of books which 
have already become well known through earlier 
ones, and where the new volume is due mainly to 
a desire to bring citations down to date without 
any sweeping changes. in text. Most important of 
these (because of the longer period since the pre- 
vious edition) is the Second edition of Federal Ap- 
pellate Jurisdiction and Procedure, by Elijah N. 
Zoline (New York: Clark Boardman Company. 
Pp. cv, 939. $10.00). The great increase in bulk 
(about 500 pages) is mainly due to the inclusion 
of the court rules of the Supreme Court, all the 
Circuit Courts, and the Court of Claims as well as 
the rules of practice before the Federal Trade Com- 
mission. As to new matter in the text, the most 
important is in the form of added chapters on Ap- 
peals from the Federal Trade Commission and on 
Trial before the Court. 

The other two new editions are both published 
by Matthew Bender and Company of Albany. One 
is the 7th edition of the Law of Automobiles, by 
X. P. Huddy (Pp. xxi, 1521. $15.00), the 6th 
edition of which appeared in 1922. Here the prin- 
cipal growth has taken } ‘ace in the treatment of 
sales of automobiles, co:ditional sales, liens and 
chattel mortgages. If detailed criticism were pos- 
sible it might be pointed out that in the first of 








these subjects especially the unsatisfactoriness oi 
classifying the law according to the thing that hap 
pens to be involved comes to light. To discus 
such standard sales questions as fraudulent sale a 
against creditors, warranties, when title passes 
measure of damages for refusal to accept, etc., an 
at the same time to limit one’s illustrations almost 
wholly to cases where an automobile happeried t 
be the subject matter of the sale is plainly arti 
ficial. As to the other new subjects, and chatte 
mortgages in particular, this inconvenience is mucl 
less apparent, since so many of the problems raised 
do typically center about automobiles, far more 
frequently than about other kinds of property. The 
chapter newly added in the preceding edition on 
the forfeiture of vehicles carrying liquor has by 
no means become obsolete, in the editor’s opinio1 
but instead, is expanded. 

The same train of thought accounts for the 
second edition of Prohibition, by Arthur W. Blake 
more (Pp. cxxxiv, 1101. $12.00), only two years 
after its first edition. So great has been the flood 
of new matter that there has been an expansion of 
over 33% in size. While this is mainly in subjects 
already dealt in, in the previous volume, the preface 
to the present one points out, among other wholly 
new material, “the British Smuggling Treaty, an- 
notated, revised regulations and many new forms 
of pleading intended particularly for use by owners 
of intoxicating liquor.” 


The Historical Foundations of the Law Relating 
to Trademarks, by Frank T. Schechter. New York: 
Columbia University Press. Pp. xxvii, 211. $6.00 
This is a scholarly and well ewritten monograph 
deserving of high praise. The sources consulted 
are of a wide range and the material gained from 
them is clearly and skillfully put together. Not 
only is it a contribution of importance in its field; 
is also most interesting reading to those for whom 
legal history has any attraction at all. 


In a volume published by the Yale University 
Press (Pp. xxxvi, 311. $5.00) Judge Charles M 
Hough, of the United States Circuit Court, has 
compiled the reports of hitherto unreported cases 
decided in the Vice Admiralty of the Province of 
New York and in the Court of Admiralty of that 
state between 1715 and 1788. An introduction con- 
tains a sketch of the history of the court and of th« 
persons connected with it, as well as of its pr 
cedure. The last point is given further attention in 
an appendix containing numerous forms used 
various times in the court’s history. 


Attorneys interested in English law will find 
the Year Book of the Law Notes Publishing Off- 
cers, London, a convenient guide to developments 
during 1924. In a brief space (202 pages) it pre 
sents a digest of the principal new statutes and 
administrative rules and orders, and of the impor- 
tant cases decided during this period. The materia! 
is arranged alphabetically according to subject 
matter. 

E. W. 


PuTTKAM MER. 





A list of the book and periodical stores at which the 
American Bar Association Journal is on sale will be found 
on page 824 of this issue. 










































































CURRENT LEGISLATION 





The Legislature and Labor Injunctions 


By J. P. CHAMBERLAIN 
Legislative Drafting Research Fund, Columbia University 


in statute and decision the industrial strife 


Bas legislatures and courts have registered 


ration and con 


which figures so prominently in the life of 
lay. As in the case of strife in the international 
ld there has been an attempt to substitute arbi- 
iliation for an actual clash of inter- 
ts. Compulsory arbitration, attempted in Kansas 
he Industrial Court Act' has been declared by 


e Supreme Court of the United States to be in- 


nsistent with the great charter of our nation,’ 
t least where ordinary competitive industry is con- 
ned, and while efforts at conciliation under the 
ny statutes creating government conciliators, it 
claimed, have materially aided in reducing the 


nployers and 


umber of strikes, they have not put an end to 
lustrial warfare. The same tendency which is 
istrial law and international treaty 
limit the means to be used in contests, has 
n the statutes of this country. The 
nditions under which a dispute between nations 
fought out and those in which a dispute between 
employees are settled are so very 
fferent and the means by which they are carried 
that the character of national legis- 
ion limiting the way in which such contests can 
carried out is necessarily different from the 

h wider field which must be covered in the 
ternational law regulating the means of carrying 
armed strife between the nations. 

It is nevertheless true that the legislatures, 
ognizing the existence of strife, have endeavored 
regulate the way in which it shall be carried on 
d the means used to advance the cause of one 
the other side. One indication of the legislative 

the laws in respect to picketing. 


so dissimilat 


ect has beet 
ese statutes are directed against what is consid- 
i abuse by the labor side of the right to explain 
reasons their action and to dissuade peace- 

other persons from entering into the employ- 
nt against which the industrial dispute is di- 
ted or to cut off its trade." These statutes, for 
imple, Section 4460-C of the Statutes of Wis- 
sin, meet the misuse of this important weapon 


making it a criminal offense for any person to 
vent or attempt to prevent another from work- 
“by threats, intimidation, force or coercion of 


y kind.”* Fearing that the act would be mis- 
nstrued to go further than was intended, the 
islature in 1923 added that it should not be con- 
ued to prohibit “any person or persons off of the 


mises of such lawful work or employment from 

Special Se n, Laws of 1920, Chap. 29. 

Charlies Wolff Packing Company v. Court of Industrial Relations 
nsas, 262 1 S. 522, id. 45 Supreme Ct. Reporter 441, Harvard 
Review 238, 1 7 August Dorchy v. State of Kansas, 264 U > 

American St Foundries v. Tri-City C. T. Council, 257 U. S. 

Alabama ‘ e, 1907, § 6494-5; Colorado M. A. S., 1912, § 464-5; 

gt Laws 1 Chapter 181; Hawaii, Laws 1923, Chapter 189 

es La gislation, Commons and Andrews, p. 111 
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recommending, advising or persuading others by 
peaceful means to refrain from working at a place 
where a strike or lockout is in progress.”* This 
addition does not add to what is not implied in the 
terms of the original statute and still leaves to the 
court the duty of determining what are “peaceful 
means.” Interpreting a federal statute, and the 
powers of the court under it, Chief Justice Taft has 
said that the mere presence of groups about a plant 
against which a strike is in progress, involves in- 
timidation.* Unless the legislature is willing to be 
more exact in its direction to courts and people of 
what is or what is not, lawful, it would be well ad- 
vised not to act. Such statutes as the one last 
noted can only deceive expectation and increase 
feeling against the law. It can have little or no 
influence on the action of the courts, for it lays 
down no new rule, but its proponents will say that 
the courts have frustrated the attempt of the legis- 
lature to help the people, and so the irritation 
against the courts will be unjustly increased. 

This article deals with another phase of the 
problem, the attempt on the part of the workers 
to limit the use by employers of the formidable 
weapon of the injunction. Few other subjects have 
so aroused the unions, and it is quite natural that 
efforts have been made to limit this power of the 
courts of chancery in its use in the labor struggle.’ 

Statutory limitation of the injunction has fol- 
lowed two clearly defined lines. One is the limita- 
tion of the power of the court to issue injunctions 
in specified cases and the second is a regulation of 
the procedure in issuing injunctions and punishing 
for contempt. Each of these lines of attack finds 
an example in the legislation of 1925, the first in 
Illinois, and the second in New Jersey.’ Both forms 
of limitation were embodied by Congress in the well 
known Clayton Act of October 15, 1924.*° The first 
is expressed in Section 20 of the Clayton Act, which 
forbids the issuance of a restraining order or in- 
junction “in any case between any employer and 
employees, or between employers and employees, 
or between employees, or between persons em- 
ployed and persons seeking employment, involving 
or growing out of a dispute concerning terms or 
conditions of employment, unless necessary to pre- 
vent irreparable injury to property, or to a prop- 
erty right, of the party making the application, for 
which injury there is no adequate remedy at law.” 
A second paragraph of the same section limits the 
terms of an injunction by forbidding it to prohibit 
any person or persons, “whether singly or in con- 

5. Chapter 55, Laws of Wisconsin, 1923. 


6. American Steel Foundries v. Tri-City C. T. Council, 257 U. S 
184, p. 208. 

7. See Injunctions and Labor Disputes, by George Wharton Pep- 
per, Reports of The American Bar Association, 1924, Vol. XLIX, p. 174. 
The Labor Injunction, by John P. Frey. 

8. Ilinois Laws of 1925; p. 878; New Jersey Laws of 1925, Chap 
ter 169. 

9. 88 Statutes at Large, 738. 
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cert, from terminating any relation of employment, 


or from ceasing to perform any work or labor, or 
from recommending, advising, or persuading others 
by peaceful means so to do; or from attending any 
place where any such person or persons may law- 
fully be, for the purpose of peacefully obtaining or 
communicating information, or from peacefully per- 
suading any person to work or to abstain from 
working; or from ceasing to patronize or to em- 
ploy any party to such dispute, or from recom- 
mending, advising, or persuading others by peace- 
ful and lawful means so to do; or from paying or 
giving to, or withholding from, any person engaged 
in such dispute, any strike benefits or other moneys 
or things of value; or from peaceably assembling 
in a lawful manner, and for lawful purposes; or 
from doing any act or thing which might lawfully 
be done in the absence of such dispute by any party 
thereto.” 

This statute formed the basis of subsequent 
legislation in several states. It is a striking ex- 
ample of the importance of a national act serving 
as a model for state legislation and of the impor- 
tant fact, not perhaps sufficiently realized by the 
Bar, that legislation is very frequently the result of 
action by groups organized for a specific purpose 
who present to the legislatures of the various states 
uniform bills and bring strong influences to bear for 
their enactment. This action throughout the whole 
country of groups organized on a national basis is 
having great effect in securing uniformity of legis- 
lation in important subjects, 

This section of the Clayton Act has been a 
great disappointment to Labor. Senator Pepper 
says that in 1922, during the shopmen’s strike, 
nearly 300 injunctions were issued by United States 
judges and no applications were denied.”® It has 
been held by the courts that the first paragraph of 
the section merely “puts into statutory form the 
familiar restrictions on the granting of injunctions 
already statutory and of general application in the 
equity practice of the courts of the United States. 
It is but declaratory of the law as it stood be- 
fore.”"" Consequently it has brought about no 
change in the practice of the courts. Labor, how- 
ever, is inclined to blame the judges, not the legis- 
lators, when reforming statutes go astray because 
of inadequate preparation or careless drafting. 

The second paragraph does set a statutory limit 
to the things which a judge can forbid by injunc- 
tion. For example, it prohibits the issue of an 
injunction forbidding persons by peaceful persua- 
sion to induce employees to stay out of an em- 
ployment.** In the case in which this point was 
decided, however, the court held that the mere 
presence of groups of men as pickets involved 
intimidation, and so refused to amend an order 
enjoining defendants from maintaining pickets near 
the premises of the complainant by adding the 
words “in a threatening or intimidating manner.” 
The court said that while groups of pickets could 
be forbidden, single picketers at each point of 
ingress or egress to the plant were permissible. In 
a recent case in New York under state law, two 
pickets were considered as consonant with peace- 
ful persuasion.** Another important provision in 


10. Reports of The American Bar Association, p. 177, cited Foot- 
e 


11. Duplex Printing Press Co. v. Deering, 254 U. S. 448, p. 470 
12. American Steel Foundries v. Tri-City Central Trades Council, 
cited above. 
18. A. L. Reed Co. v. Whiteman, 144 N. E. 885 


the Clayton Act, that forbidding an injunction to 


prohibit a person from ceasing to patronize, o1 
persuade others “by peaceful and lawful means 
so to do, does not apply to the secondary boycott 
In the case in which this point was decided the 
court relies on the committee report to Congress 
to show what the act meant. But the dissent, rely 
ing also on the words of the act and the reports, read 
a different meaning in them.'* This difference of 
opinion in the court as to the meaning of its terms, 
shows the importance of the Congressional Com- 
mittee where the act was drafted and the principles 
determined. If the care in-preparation of law and 
facts, given to a great Constitutional case before 
the courts, were devoted to the arguments before 
the committees, there would be less disappointment 
at the outcome of laws from which much is hoped, 
and the courts be saved not only work, but blame 
which is often more justly due a legislative com- 
mittee. 

Provisions similar to those of the Clayton Act 
are found on the statute books of many states. 
These statutes all contain the important provision 
excepting from limitation an injunction necessary 
to prevent irreparable injury to property or prop- 
erty rights. Washington adds to this exception 
personal rights, so that an injunction may issue in 
that state if necessary to prevent irreparable dam- 
age to either property or personal rights. 

The Illinois legislature in 1925 omits the first 
paragraph of Section 20 of the Clayton Act.’® 
Probably they agreed with the court that it merely 
expressed the existing law. The act is limited to 
the second paragraph of the Section, and the legis- 
lature has here obviously taken the advice of the 
decisions, and has forbidden injunction only against 
acts done “peacefully and without threats or in- 
timidation.” This act also omits the provisions of 
the Clayton Act in respect to boycotts. 

The second method limiting the use of the 
injunction, regulating the action of the court in 
issuing the injunction and in punishing contempts, 
is illustrated by the Clayton Act. The property 
right to be protected “must be described with par- 
ticularity in the application which must be in writ- 
ing and sworn to by the applicant or by his agent 
and attorney.” 

Wisconsin in 1923** forbids the issuance of an 
injunction in a labor dispute except on reasonable 
notice of application as directed by the presiding 
judge, but in no case less than 48 hours and re- 
quiring the service of the notice on the party or 
parties sought to be restrained or enjoined, who 
are specified in the order. Thus preliminary notice 
of the application even for a restraining order is 
required. 





14. Duplex Printing Press Co. v. Deering, cited above 

15. Minnesota Laws of 1916, Chapter 498; 
Statutes, § 7612, Laws of 1919, p. 568; Utah Compiled Laws, § 5652-3 
Laws of 1917, p. 210; North Dakota Laws of 1919, Chaptér 171; Laws 
of Wisconsin, § 1747-h-3 as amended by Chapter 208 of the Acts of 
1923 





16. Laws of Illinois, 1925, page 378, Section 1 No restraining 
order or injunction shall be granted by any court of this State, or by a 
judge or the judges thereof in any case involving or growing out of a 
dispute concerning terms or conditions of emplo yymer enjoining or 
restraining any person or persons, either singly or in concert, from ter- 
minating any relation of employment or from ceasing to perform any 
work or labor, or from peaceably and without threats or intimidatior 
recommending, advising, or persuading others so to do; or from peace 
ably and without threats or intimidation being upon any public street 
or thoroughfare or highway for the purpose of obtaining or communi 
cating information, or to peaceably and without threats or intimidation 
persuade any person or persons to work or to abstain from working, or 
to employ or to peaceably and without threats ntimidation cease t 
employ any party to a labor dispute, or to recommend, advise, or per 
suade others so to do. 

17. Section 20. 

18. Chapter 208 
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The most important legislative limitation on 
the action of the court in injunctions is also illus- 
trated by the Clayton Law. There has been strong 
eeling among labor men against the use of the 
njunction to punish acts which are in their nature 
riminal. If an injunction covers such acts so that 

person committing them is in contempt, he can 


e brought before the court and punished for the 


ntempt without jury trial, though if he were 
ught to be punished for the same acts as crimes 
e protection given by the Constitution and the 
iws to all persons accused of crime could be 
ivailed of.'® Sections 21-2 of the Clayton Act 


1 rule by regulating the pro- 


edure where a contempt “is of such character as 
to constitute al a criminal offense under any 
statute of the United States or under .the laws of 
ny state in which the act was committed.” In such 

the person charged must be given time to 
repare his return to the order and the court be- 
fore punishing him for the contempt must at his 
request permit trial by jury, and the trial must 


ydify this judicia 


ises 


nform “as near as may be to the practice in 
riminal cases The act further fixes the maxi- 
um term of imprisonment. Furthermore the 


tatute requires the judge to permit a person ar- 
rested for contempt to be admitted to bail. 

The constitutionality of this provision of the 
iw has been questioned as a material interference 
with the equity power of the courts. The Supreme 
Court sustained it. While the power to punish for 

ntempt is inherent in all courts, Congress may 
regulate its exercise by the inferior federal courts,, 


within limits “not precisely defined,” but which 
these sections do not overstep. The court called 
ittention to the fact that the provisions under con- 
sideration applied to “any person who wilfully dis- 
beyed any command of the district court” aad 
therefore was not limited to employees as were 


that it does not matter whether 
the person accused is an employee or not. 
Another interesting question was avoided by 


ther sections, si 


the court. The language of the sections of the act 
relating to criminal contempts applies to any crim- 
9. Re Debs, 158 U. S. 564 


Admiralty and Maritime Law 


ARLES C. Bur HAM, Chairman; 27 William St., New 


York City 


ARLES S. Cusn rst National Bank Bldg., San Fran- 
cisco, Cal 
EPH W. HENDER Packard Bldg., Philadelphia, Pa. 
rGE H. Terrist 526 Whitney Court Bldg., New Or- 
leans, La. 
RGE Weems WIriiams, Maryland Trust Bldg., Balti- 
more, Md 

American Citizenship 
Dumont SmitH, Chairman; First National Bank Bldg., 
Hutchinson, Kar 
ARLES E, Marts 826 Terminal Bldg., Lincoln, Neb 
tes M. Beck, 32 Liberty St., New York City. 


MAS J. Norton 
n W. Srums, La 


Railway Exchange, Chicago, III. 
fayette Life Bldg., Lafayette, Ind. 


inal contempt whether in the case of a labor dispute 
or not and the court refused to pass on the ques- 
tion as to whether this general language should 
be limited by construction because contained in an 
act dealing with unlawful restraints and mon- 
opolies.*° 

The requirement of trial by jury in case of 
criminal contempts has been taken up by the states 
and appears in the laws of New Jersey of 1925.” 

This statute is substantially different from the 
Clayton Act. The Federal law as construed in the 
Michaelson case requires the judge to grant a jury 
trial at the request of the defendant. The New 
Jersey Statute puts the matter into the discretion 
of the Vice Chancellor who may “have the facts 
concerning such dispute determined by a jury.” 
It is doubtful whether this act does much more 
than consecrate the existing procedure. The Utah 
Law*™ contains practically the same provision as 
the Clayton Act. It, however, limits the right to 
trial by jury to labor cases which the Clayton Act 
does not in words do. 

So far direct legislative action limiting injunc- 
tions does not appear to have had any appreciable 
effect. Under the opinion in Truax v. Corrigan, it 
is doubtful if much can be done to change the 
power of the court substantially in this respect, 
especially if the act is directed against injunction 
in labor dispute alone. There the majority of the 
court held invalid an act of Arizona, which was 
interpreted by the state court as forbidding an in- 
junction in a boycott case, where the boycott was 
accompanied by tortious acts. The Supreme Court 
held that there was no valid reason for classifying 
labor disputes separately.* 

Since the court has sustained the power of 
Congress to regulate practice in respect to con- 
tempt proceedings, it is quite possible that further 
legislative action will follow this line. Only care- 
ful preparation of law and facts, careful attention 
to drafting, can avoid the obvious disadvantage of 
the deep disappointment felt by so many at the 
result of the existing statutes. 





20. Michaelson v. U. S. 266, U. S. 42. 

21. Chapter 169 

22. Utah Comgsed Laws 1917, Sections 3654-5-6 and 3658. 
23. Truax v orrigan, 257 U. S. 312. 
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and Chm. ex officio, P. O. Box 16, 


A. J. Rose, Vice-Pres., 
Miami. 

Cuar.es B. Peeter, 32 Mutual Life Bldg., Jacksonville. 

W. H. E tuts, P. O. Box 517, Tallahassee. 

G. P. Garrett, Citizens Bank Bldg., Kissimmee. 

H. H. Taytor, Ralston Bidg., Miami. 


Georgia 


Greorce M. Napier, Vice-Pres., and Chm. ex officio, The Capi- 
tol, Atlanta. 

Tuomas Epwarp 
Macon. 

Snetsy Myrick, Oglethorpe Bldg., Savannah. 

Ropert M. ArNotp, Columbus 

Rosert C. Atston, 1207 Citizens and Southern Bank Bldg., 


Atlanta. 


Ryats, 421 Macon National Bank Bldg 


Hawaii 


BenyJAMIN L. Marx, Vice-Pres., and Chm. ex officio, 507 Stag- 
enwald Bldg., Honolulu. 

Wituiam O, Situ, Bank of Hawaii Blidg., Honolulu 

Rossins B. Anperson, 507 Stegenwald Bldg., Honolulu 

Cart S. CartsmitH, Hilo. 

Atrrep L. Caste, P. O. Box 3349, Honolulu. 


Idaho 


H. B. THompson, Vice-Pres., and Chm. ex officio, Pocatello 

A. L. Merritt, Carlson Bldg., Pocatello. 

Otto E. McCutcueon, Salisbury-Earl Bldg., Idaho Falls 

WiuiaM A. Les, P. O. Box 399, Boise. 

James E. Bass, Lewiston National Bank Bldg., Lewiston 

Illinois 

NATHAN Witit1AM MacCuesney, Vice-Pres., and Chm. ex of- 
ficio, 30 N. La Salle St., Chicago. 

B. B. Earty, 109 W. State St., Rockford. 

W. R. Hunter, Cobb Bidg., Kankakee. 

Cyrus E. Dietz, 600 Peoples Bank Bldg., Moline. 

Rosert McCurpy, 69 W. Washington, St., Chicago. 


Indiana 


Lex J. Kirkpatrick, Vice-Pres., and Chm. ex officio, Kokomo. 
THomas M. Ryan, 402 Peoples Life Bldg., Frankfort 

James M. Ocpen, 911-15 State Life Bldg., Indianapolis 
ARTHUR GILLIom, 3850 N. Delaware St., Indianapolis 

Mito H. Feicutner, Huntington. 


Iowa 


Wes.tey Martin, Vice-Pres., and Chm. ex officio, 713 
Moines St., Webster City. 

Tuomas J. Guturie, 902 Register & Tribune Bldg., Des Moin 

TruMAN S. Stevens, Supreme Court, Des M 

H. A. Evans, Sioux City, 

FE. M. Carr, Manchester. 


Kansas 


Rogert Stone, Vice-Pres. and Chm. ex offici New Eng 
land Bldg., Topeka. 

J. M. Cuauuiiss, 401 Commercial, Atchison 

W. C. Harris, Emporia. 

A. M. Keene, Moore Bldg., Fort Scott 

W. E. Hutcuinson, Garden City. 


Kentucky 


Witt1am W. Crawrorp, Vice-Pres., and Chm. ex offici nte 
Southern Bidg., Louisville 

Joun J. Howe, P. O. Box 57, Carrolton 

Joun K. Topp, Citizens Bank Bldg., Shelbyville 

B. F, Comss, Prestonburg. 

Wiiitram L. Wattace, Peoples State Bank lg rank 

Louisiana 

Mrs. Jessy Benepicr Gessner, Vice-Pres., and Chm. ex off 
502 Marine Bank Bldg., New Orleans 

WALTER 8 SUTHON, JR., Carondelet BI lig, New 

F, J. Dreyrous, 204 Liv. London & Globe Bldg., New Orlea 

W. J. Carmoucue, Masonic Temple, Crowley 


J. F. Harpin, Slattery Bldg., Shreveport 


rleans 


Maine 


Isaac W. Dyer, Vice-Pres., and Chm. ex officio, 85 Exchang 
St., Portland. 

WittiamM H. Looney, 98 Exchange St., Portlan 

HANNIBAL E, Hamuin, P. O. Box 491, Ellsworth 

C. N. BLANCHARD, Wilton. 

WILLIAM T. GARDINER, Gardiner. 


Maryland 


Morris A. Soper, Vice-Pres., and Chm. ex officio, 310 Post Of 
fice Bldg., Baltimore. 

Watter I. Dawkins, 1119-22 Fidelity Bldg 

W. H. Lamar, Rockville (927 15th St., N. W 
oe.) : 

Wa tter L, CLark, 1319 Fidelity Bldg., Baltimore 

ALEXANDER ARMSTRONG, 13-15 No. Jonathan St., Hagerstow: 


> 


Baltimore 
Washingtor 


Massachusetts 


SAMUEL Wiuuiston, Vice-Pres., and Chm. ex officio, Harvar 
Law School, Cambridge. 

T. H. Gace, 808 Slater Bildg., Worcester 

Rosert A. B. Coox, 185 Devonshire St., Boston 

FREDERICK W. MANSFIELD, 18 Tremont St 

WeEnpeELL G. Brownson, Court Square Theatre Bldg., Spring 
field. 


Boston 


Michigan 
Wa ter S. Foster, Vice-Pres., and Chm. ex officio, 807 Ame1 
can State Savings Bank Bldg., Lansing. 


ArtHurR H. Ryatt, First National Bank Bldg., Escanaba 


BENJAMIN P. Merrick, 1004 Michigan Trust Bldg., Grand 
Rapids. 
F. H. Atpricu, 1526-30 Dime Bank Bldg., Detroit 
J. Frank Witson, Jenks Block, Port Hur 
Minnesota 
Freperick H. StTincHFIELD, Vice-Pres., and Chm. ex offx 


900 Met. Life Bldg., Minneapolis 
Morris B. MitcHELL, 1330 First National Soo Line 
neapolis. 
Howarp T. Assott, Alworth Bldg., Duluth. 
Joun F. D. Meicuen, First National Bank B 


fe! ik Bldg., Albert | 
Joun E. SrryKxer, 1510 Merchants Nat. Bank Bk 5 


3] ig St. Pa 
Mississippi 

D. W. Houston, Vice-Pres. and Chm. ex officio, Hart 
Bldg., Aberdeen. 

L. Barrett Jones, Capital Nationa] Bank Bidg 

GaBeE Jacopson, Meridian. 

W. J. Pack, Laurel. 

W. H. Watkins, Jackson. 


Jackson 
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Vick-PRESIDENTS AND Locat CouncIts, 1925-26 





Missouri 
I res., a ( ex officio, 1100 Land 
L | g { 
D. A Rialto Bldg., Kansas City 
( \ il Bank ldg., Kansas City. 
W 4 Rialto Bldg., Kansas City. 
; ¢ ith St.. St. Louis 
Montana 
[cK es.. a ( ficio, 807-8 First 
NI oti ( eat Fall 
[. Jor Billings 
4 W | Bldg ele 
W loc Miles ( 
Nebraska 
\ Pres ind Chm x officio, 1910 E 
m i Pet ildg., Omaha 
x 3 uila ( I 
Nevada 
S V ind Cl cio, Commercial Club 
g., | 
( g. R 
S & nal Bank Bldg., Reno 
* AA _ . 
\. Veg 
New Hampshire 
es 1 Chm. ex officio, Manchester 
I ( Bldg | 
H. ] Sentinel g., Ke 
| ‘ 
New Jersey 
R Pres., and Cl ex officio, Prudential 
\ w Bidg., Atlar City 
I Market St., Camden 
VW E, 15 Exchange Place, Jersey City. 
New Mexico 
{ \ Pres ( ex ficio, P. O 40x 
R 
Or R 
( Vl C 7 B =~ 
{ 7 
= . + ee . - 
G. |] Piotr lock, Ea Las Vegas 
New York 
S Vice-Pres., and Chm. ex officio, Ro- 
S Bldg.. R ren 
( Bldg., 38 Park Row, New York City. 
J. Byrr 86 Joralemon St., Brooklyn 
St Albar 
l 505 Iroquois Bldg., Buffalo. 
North Carolina 
Pres ind ( m. ex officio, 400 Law 
1 Bldg., Wilmington 
g Hall, Ct Hill 
arle 
North Dakota 
LAWRENCE, Vice-Pres., and Chm. ex officio, Fargo 
wn 
I } Box 342, Bismarck 
m A. } P. O. Box 418, Grand Forks 
hio 
WV Vice-Pres, and Chm. ex officio, 8 East 
F. | iin St., Ma eld 
S. Mar perior Court, Cincinnati 
E W. R Commercial Bldg., Toledo. 


1e Bidg 


I lippodr« IT 





Cleveland. 


Oklahoma 
James S. Twyrorp, Vice-Pres., and Chm. ex officio, Trades- 
men’s National Bank Bldg., Oklahoma City 
C. W. Kine, Legal Dept., Maryland Ref. Co., Ponca City 


Watter A. Lysranp, 806 Braniff Bldg., Oklahoma City 
Joun H. Mosier, Muskogee 
H. D. Henry, Mangum. 
Oregon 
Aceert B. Ringway, Vice-Pres., and Chm. ex officio, 358 U. S 


National Bank Bldg., Portland. 
Wittiam M. Briccs, Pioneer Block, Ashland. 
E. O. Immet, First National Bank Bldg., Eugene. 
C. M. Cranpba.y, Vale. 
J. B. Orner, 315 Failing Bldg., Por*land. 


Pennsylvania 


Harry S. Kwnicut, Vice-Pres. and Chm. ex officio, Sun... y. 

Tuomas M. Benner, Berger Bldg., Pittsburgh. 

E. Foster Heiter, Court House, Wilkes-Barre 

Joun B. Brooks, 610 Marine Bank Bldg., Erie. 

FrepericK P. ScHoonMAKER, U. S. Court, Post Office Bldg., 
Pittsburgh 


Philippine Islands 


Cuartes A. McDonovucy, Vice-Pres., and Chm. ex-officio, 
Manila. 

Jose Asap Santas, Dept of Justice, Manila. 

C. A. DeWirt, Box 760, Manila. 

James Ross, 414 Pacific Bldg., Manila 


Francisco A. DeLcapo, 314 Kneedler Bldg., Manila 
Porto Rico 


F. Soro Gras, Vice-Pres., and Chm. ex officio, P. O. Box 404, 
San Juan. 

Jame Sirre, Jr., Nova Scotia Bank Bldg., San Juan. 

M. Ropricuez-Serra, San Juan. 

Q. B. Frazer, Gonzales Padin Bldg., San Juan, 

R. Rivera Zayas, Allen 82, San Juan. 


Rhode Island 


James C. Cottins, Vice-Pres., and Chm. ex officio, 15 West- 
minster St., Providence. 

EtisHa C. Mowry, 15 Westminster St., Providence. 

Tuomas A. Jencxes, Turks Head Bldg., Providence. 

Witt1am W. Moss, 1511 Turks Head Bldg., Providence 

Georce H. Huppy, Jr., 49 Westminster St., Providence. 


South Carolina 


Stmeon Hype, Vice-Pres., and Chm. ex officio, Peoples Office 
Bidg., Charleston. 

Matcotm C. Woaps, 45 N. Main St., Marion. 

J. Netson Frierson, Liberty National Bank Bldg., Columbia. 

Hunter A, Greses, 1233 Washington St., Columbia. 

3en Hitt Brown, Andrews-Law Bldg., Spartanburg. 


South Dakota 


Tore Teicen, Vice-Pres., and Chm. ex officio, 509-10 Minne- 
haha Bldg., Sioux Falls. 

A. K. Garpner, First National Bank Blidg., Huron. 

Kart GoipsmiTH, Pierre National Bank Bldg., Pierre. 

Georce Pup, P. O. Box 624, Rapid City. 

FrepericK A. WARREN, 117% E. Second Ave., Flandreau. 


Tennessee 


Franx M. Bass, Vice-Pres., and Chm. ex officio, Stahlman 
Bidg., Nashville. 

G. T. Firzuucn, 508-14 Union & Planters Bank Bldg., Mem- 
phis. 

MitcHett Lonc, 510 Empire Bldg., Knoxville 

FirzceraLp Hat, 930 Broad St., Nashville. 

Wm. P. Mercatry, Exchange Bldg., Memphis. 


Texas 


D. A. Frank, Vice-Pres., and Chm. ex officio, Magnolia Blidg., 
Dallas. 

Watter H. Warne, Com. Bank Blidg., Houston. 

W. D. Smirn, 1101 Burk-Burnett Bidg., Fort Worth. 

A. L. Burrorp, 723 Pine St., Texarkana 

Georce E. SHeiey, 728 Littlefield Bldg., Austin. 


Utah 


W. H. Fottanp, Vice Pres., and Chm. ex officio, 414 City and 
County Bldg., Salt Lake City. 

Lee L. Baxer, Provo. 

James N. Kimpatt, 10 Peery Apts., Ogden. 

Leroy A. McGer, 5-6 Silvagni Bldg., Price 

RicnHarp W. Younc, Vermont Bldg., Salt Lake City. 
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Vermont 


Geo. M. Powers, Vice-Pres., 
Court, Morrisville. 

Georce M. Hocan, St. Albans. 

Rosert E, Heary, Bennington. 

Frank D. Tuompson, Barton 

Cuarwes I, Button, Middlebury. 


Virginia 


and Chm. 


H. H. Rumste, Vice-Pres., and Chm. ex 
Bldg., Norfolk. 

James H, Corsitt, Suffolk. 

Rosert M. Warp, 44 Court House 

Tuomas W. SHELTON, 

Ivor A. PacE, 303 Nat. 


Ave 
Bank of Com. 
Washington 
STEPHEN J. CuHapwick, Vice-Pres., 


Colman Bldg., Seattl 
Atrrep H. Hunoin, 1208 Alaska Bldg., 


516 Miller Bldg., 
302 Equitable Bldg., 


Tuomas E, Grapy, 
Dix H. Rowtanp, 


ex officio, 


officio, 


, Winchester. 
National Bank of Com. Bldg., Norfolk 
Bidg., 


and Chm. 


Seattle. 
C. H. Leavy, Old National Bank Bidg., Spokane 
Yakima. 

Tacoma. D. P. 


Harvey F. Smita, 
t,, Clarksburg 
T. S. R1mvey, 


Supreme 


Vice-Pres., 


West Virginia 


and Chm. ex officio, 216 Court 


Riley Law Bldg., Wheeling. 


V. Brown, P. O. Box 468, Huntington 


C. E, Martin, 
R. E. McCase, 
Seaboard Bank Georce E, WILLIAMS, 


Block, Oshkosh. 


ArTHUR A. McLgop, Supreme Court, 
CASHIN, 
Morton, 605 Security Bldg., Milwaukee 


Cuar_es H, 
Georce E 


Bldg., 
A. Zarinc, Basin 
Cassius M. Esy, 
B. MARSHALL, 


Peoples Trust Bldg., 
Kanawha Nat. Bank Bldg., ¢ 


Cheyenne. 


James P. Kem, 408 Oil Exchange Bldg., ¢ 
Laramie. 
Kutcher 


Martinsburg. 


harleston 


Wisconsin 
Vice-Pres., and Chm. ex officio, Portlan 
Madison 
Lock Box 255, Stevens Point 


Norfolk EpcAaR L. Woop, 209 Grand Ave., Milwaukee 
Wyoming 
ex officio, 600 A. C. CAMPBELL, Vice-Pres., and Chm. ex officio, 202 Hync 


asper 


Bldg., 


Sheridan 





NEWS OF STATE 


AND 


LOCAL BAR ASSOCIATIONS 





Colorado Bar’s Annual Meeting 

The Colorado Bar Association met for 
its twenty-eighth annual convocation in 
the Rose Room of the Antlers Hotel at 
Colorado Springs on September 18 and 
19. The attendance again exceeded that 
of every past year. 

President William W. Grant, Jr., of 
Denver, opened the sessions in the fore 
noon of Friday, September 18, and pre- 
sented the President’s annual address, 
under the topic “Law and Sentiment- 
ality.” Through the Committee on 
Membership, George K. Thomas, Den- 
ver, chairman, thirty-six additions were 
made to the list of active members. The 
Treasurer's report recited the beginning 
of an endowment fund for the Associa 
tion’s monthly publication. Preliminary 
printed statements of standing commit- 
tees had been in the hands of all asso 
ciates for two weeks prior to their 
presentment for formal consideration by 
the meeting, and thus souarel for ac- 
tion those attending discussed, adopted 
or rejected with a snap that evinced the 
intense interest in the proceedings. The 
reports, through their chairmen, empha- 
sized: 

Grievances, James Grafton Rogers, Den- 
ver: Systematic clearing up of shady 
conditions in the practice throughout the 
state has been effected, and rules adopted 
by the Supreme Court for procedure in 
discipline of attorneys, wherein this com 
mittee is granted definite authority as the 


investigating arm of the court. Legal 
Education, J. L. Bennett, Colorado 
Springs: The Supreme Court has raised 


standard of admission to bar by requiring 
full high school education and one year’s 
college work in liberal arts before under- 
taking study of law; at three law schools 
in state 387 attended and 95 graduated, 
while 80 passed the state bar examinations, 
during the past year. Legal Biography, 
Edward Ring, Denver: 11 members of 
the Association have died since the last 
annual meeting. Local Bar Associations, 
Wilbur F. Denious, Denver: 12 active 
local associations are organized in the 
state, others are forming, and majority are 
members of the State Association; at least 
one official visit each year from an officer 
of the State Association will be paid to 
each local association. 

Judicial Procedure, George P. Steele, 
Denver: The Supreme Court has adopted 


a rule clarifying requisites for service of 
summons by publication, and pursuant to 
recommendation by the Association, it has 
appointed a standing Committee on Rules, 
consisting of 2 district court judges, 1 
county court judge and 4 practicing 
lawyers, to recommend to the court from 
time to time changes in rules of civil and 
criminal practice and procedure. Legal 
Development, Elmer E. Whitted, Denver: 
Pensions for retiring Justices of the Su- 
preme Court are established; government 
by state commissions has increased; con- 
stitution amendment to permit legislature 


to fix judicial and executive salaries 
urged; analysis of late prohibition and 
public utility state decisions made, with 


review of governor’s commutation of sen- 
tence in a notorious murder case on as 
sumed ground that if the Supreme Court 


made an admittedly erroneous decision 
concerning evidence in a prior case, then 
defendant had a constitutional right to 
have that court make an erroneous deci 


sion in his case. 

Uniform State 
Frank E. Gove, 
eral Assembly 
any other in recent years, 
none of general significance. American 
Citizenship, Henry J. Hersey, Denver: 
Continual progress made in distribution 
throughout the country of “The Consti- 
tution of the United States with Explana- 
tory Notes,” a pamphlet annotated by the 
chairman; publication of chairman’s ad 
dress on The Constitution and the 
Courts ;” extension of work of the Speak- 
ers Bureau; and initiating in this country 
of radio broadcasting short addresses on 
the Constitution by the chairman. Jm- 
provement of Standards of the Bar, James 
H. Pershing, Denver; Re-submits report 
of preceding year, but work of Commit- 
tee on Grievances has almost foreclosed 
function of present committee. The Jeal- 
Henry Wolcott Toll, Editor, 


and Legislation. 

The last Gen- 
fewer laws than 
with almost 


Laws 
Denver : 
enacted 


ous Mistress, 
Denver: Founding of the Association’s 
periodical publication, with the Christen- 


ing Committee’s magnum opus in choosing 


its title from 103 nominations by asso- 
ciates. 

Delegates to the Conference of Bar 
Association Delegates and the Detroit 


meeting of the American Bar Association 
reported through Wilbur F. Denious and 
Mary F. Lathrop, both of Denver, after 
which the Association extended its cordial 


invitation to the national association 
hold its annual meeting in 1926 at Denv: 

Friday night, the Rt. Rev. Irving Peak 
Johnson, D. D., Protestant 
Bishop of the Diocese « f Colorado, one 
of the leading orators of the West, ga 
an address before the Association on “The 
Muddle of Civilization.” 

Saturday morning, September 19, Ernest 


I pisce pa 


Morris, Denver, delivered a paper 
“Some Phases of the Pardoning Powe 
and Philip S. Van Cise, Denver, urged 
radical action in his speech on “Law E: 
forcement,” after which Harry Cars 
Riddle and Omar E. Garwood, both 
Denver, led in prepared discussion. Sat- 
urday afternoon Charles S. Thomas, Den 


ver, read a monograph on “Jefferson and 


the Judiciary,” and Ralph L. Carr, Ant 
nito, opened a heated argument of 
question “Shall Our County Courts bé 
Abolished ?” 

Saturday evening brought the sessions 
to a close with the annual dinner at 
Antlers Hotel, where William W. Grant 
Jr., Denver, as toastmaster, called for re 
sponses from Bishop Irving P. Johnsor 
Hon. William N. Vaile. Hon. Charles S 
Thomas, Hon. Benjamin C. Hilliard 


James Grafton Rogers, all 
General officers of the 
1925-1926 are: President, James Grafto 
Rogers, Denver; 1st Vice-President, Wil 
liam H. Spurgeon, Colorado Springs; 
Vice-President, Judge Fra E. Bouck 


of I Jenver 
Association { 


ncis 


Leadville; Secretary and Treasurer, Har 
rie M: Humphreys, Denver 
H. M. Humpurey 


Secreta 


Utah Bar Holds Annual Meeting © 


At the recent annual meeting of 


State Bar Association of Utah, held 
the Hermitage Hotel in Ogden Canyon 
the following officers were elected 
Charles R. Hollingsworth, Presid 
Ogden; Richard W. Young, First Vice- 
President, Salt Lake City; J. W. Robin- 
son, Second Vice-President, Provo; Ray 
Van Cott, Treasurer, Salt Lake City 
and Wade M. Johnson, Secretary 
Ogden. 


_At the annual banquet of the Asso 
ciation, Honorable Tillman D. Johnson, 


Judge of the United States District 
Court for Utah, was the principal 
speaker. He chose matters foreign to 


(Continued on page 824) 
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legal subjects, and gave an interesting ciation building 
reminiscence as a teacher among the 
Indians in the middle west 


p 
ti 
Tri-State Bar Meeting to Be Held le ma problem on 
Representatives of the bar associa- the f 
tions of Texas, Arkansas and Louisiana The purpose of 


other conferees 
these conferences, as the Bar of Chicago. 


and discuss concrete Hyde, Hamilton Fish Professor of In- 
roblems of law arising in general prac- ternational Law, Columbia Univers ty 
ce. Each member mer 

invited to attend 
which the views of February 4: “The Law as Treate 


of the Association formerly Solicitor for the Department 
and present any of State. 


may be helpful. by the Novelists.” Frank J. Loesch 


held a conference at Texarkana, Ark., stated in an announcement by Mr February 18: Joseph M. Hartfiel 


recently and unanimously voted to hold Frank J. Coleman, 


Jr., Chairman of the Bar of New York City, on a 


the annual sessions of the three asso- the Special Committee in charge of this connected with the law of banking 
ciations at Texarkana in 1926. The activity of the Association, is two-fold: March 4: Nathan Bijur, Justice o 


exact date was not decided on, but it “(1) to assist a 


member in the solu- Supreme Court, New York Cou 


will probably be April 29 and 30. tion of actual problems which have Subject to be chosen later. 


> } ’ ane : . 
There were present the following off arisen in his own 


practice, and (2) to “The Course of a Criminal Trial,” 


cers and executive committee members jncre ase the legal knowledge of all the William Harmon Black, Justice Supreme 


of the three associations participants by the 
For Arkansas, George P. Pugh, presi- crete problems likely 
dent; R. R. Lynn, secretary, both of tice. While nothing 


Little Rock; committeemen, W T. be developed on 


discussion of con- Court, New York County Date to be 
to be met in prac- chosen later. 

authoritative may The lectures are being broadcast from 
specific point, the Station WNYC on the evenings of de- 


Woolridge, Pine Bluff; W. H. Arnold, discussion will develop new lines of livery. 


Texarkana; Vincent Miles, Fort Smith; thought and shed 


some light. Each 


C. E. Daggett, Marianna, and W. A. meeting will have some presiding officer Addresses Before the Cleveland Bar 


McDonald, Little Rock. who will prevent 


For Louisiana, Esmond Phelps, presi- fytije discussion. 


waste of time and Association 
There, however, will The excellent program of addresses to 


dent; W. W. Young, secretary, both of be no formality, but as much sociability be delivered before the Cleveland Bar 
New Orleans; committeemen, Eldon as js consistent with concentration.” Association during t] e current ‘ocosel 
Lazarus, E. B. Frymire and Bert W. Announcement is made of the follow- js as follows: 

Henry, New Orleans; Ventress J. ing addresses arranged by the Lectures Nov. 17: H. H. McKeehan, of Dus- 


Smith, New Iberia; F. G. Hudson and (Committee of the 


M. C. Thompson, Monroe; R. F. White, of the City of New 


Association of the Bar tin, McKeehan, Merrick, Arter & 


York for the bal- Stewart, on the subject “The Bench 


; a S a ] shre . g . 
Alexandria, and S. he Herold, »hreve ance of the court year 1925-1926: and the Bar.” 


port. November 19: 


. * f “K nicht resSj- . . ’ . . - 
For Texas, A. H. McKnight, pre Litigation.” Speakers, Charles L. Guy, cago, attorney for ail the 
Court, New York hoods and the train service, on the sub- 


dent, Dallas; a A. H. Justine Supreme 


“Arbitration Versus Dec. 1: Donald R. Richberg, of Chi- 


} 


ll big brother- 


Britain, Wichita Falls; T. W. Davidson, County, and Moses H. Grossman, of the ject: “Labor and the Law.” 


Marshall; C. S. Be adicy, Groesbeck; Bar of New York 
W. M. Crook, Beaumont, and George I i chitention Gneiety 


ryt Vice-President Jan. 19: Walter Gordon Merritt, of 


America. the New York Bar, who is attorney for 


Shelley, Austin. December 3: Informal Talk. John G. the national open shop movement, on 


tet = ‘ ‘ s han- . z a A - 

The visitors were guests at a ban- wijburn, of the Bar of New York City, the subject: “The Law of 
quet given jointly by the Texarkana, ¢,-mer President of 

George 5. Silzer, Gov Jan. 5: William L. David, of Kelley, 


Texas, and Texarkana, Ark., ber asso December 17: 
iturday 


‘ Industrial 
the Association Disputes.” 


iati a tel Gri Saturdé , oN ast Lae . 2 . 
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WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York, Brentano’s, 1 W. 47th St. 

Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick .Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—The Jones Book Store, 426-428 
W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 

Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 

Boston, Mass.—The Old Corner Book Store, 50 Brom- 
field St. 

Cincinnati, Ohio—The W. H. Anderson Company, 524 
Main St. 
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